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PROPOSED MERGER OF AT&T AND DIRECTV 


TUESDAY, JUNE 24, 2014 

House of Representatives, 

Subcommittee on Regulatory Reform, 
Commercial and Antitrust Law 

Committee on the Judiciary, 
Washington, DC. 


The Subcommittee met, pursuant to call, at 10:31 a.m., in room 
2141, Rayburn Office Building, the Honorable Spencer Bachus 
(Chairman of the Subcommittee) presiding. 

Present: Representatives Bachus, Goodlatte, Farenthold, Issa, 
Holding, Collins, Smith of Missouri, Johnson, Conyers, Garcia, 
Jeffries, and Cicilline. 

Staff present: (Majority) Anthony Grossi, Counsel; Austin Car- 
son, Legislative Assistant to Mr. Farenthold; Jon Nabavi, Legisla- 
tive Director to Mr. Holding; Jennifer Lackey, Legislative Director 
to Mr. Collins; Justin Sok, Legislative Assistant to Mr. Smith of 
Missouri; Ashley Lewis, Clerk; (Minority) James Park, Counsel; 
Slade Bond, Counsel; and Rosalind Jackson, Professional Staff. 

Mr. Bachus. Good morning. The Subcommittee on Regulatory 
Reform, Commercial and Antitrust Law hearing will come to order. 

Without objection, the Chair is authorized to declare a recess of 
the Committee at any time. 

I recognize myself for my opening statement. 

We are here today to examine the proposed merger between 
AT&T and DIRECTV. As I reminded our witnesses during the re- 
cent Comcast/Time Warner merger hearing, today’s proceeding will 
not determine whether the proposed merger will be approved. 
Rather, this hearing provides an open forum to discuss the poten- 
tial implications of the merger and allow publicly elected represent- 
atives an opportunity to pose questions to the leaders of the respec- 
tive companies and hear a variety of viewpoints on the proposed 
transaction. The record created by today’s hearing will assist the 
Committee in its ongoing oversight of the antitrust enforcement 
agencies and our Nation’s antitrust laws. 

The proposed merger of AT&T and DIRECTV comes at a time 
when the structure of the telecommunications industry could be or 
is undergoing a rapid transformation in a relatively short period. 
The proposed merger between Comcast and Time Warner has al- 
ready been announced, of course, and there have been reports of 
other potential mergers and acquisitions. The business of tele- 
communications increasingly requires significant investment to 
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construct and update essential infrastructure and to provide inno- 
vative products and services to consumers. Merged companies may 
be able to achieve economies of scale and have better ability to ac- 
cess the large amounts of capital needed to build out systems. 

However, consolidation in an industry also raises issues of mar- 
ket power and the possibility for abuse of a firm’s dominant com- 
petitive position. These are all issues that are appropriate for con- 
sideration in a hearing like this. 

For the most part, the companies before us today engage in very 
different businesses. AT&T is primarily a provider of voice and 
Internet services, while DIRECTV is almost exclusively a video 
service provider. AT&T recently has begun offering a video service 
referred to as U-verse, which is a competitor to DIRECTV in cer- 
tain parts of the country. In addition to its video service, DIRECTV 
owns and manages a few regional sports networks in the Pitts- 
burgh, Denver, and Seattle areas. 

Today’s hearing will examine, among other things, how the pro- 
posed merger may impact the future of U-verse and its ability to 
provide video and Internet services to consumers following the pro- 
posed merger and the potential for vertical integration issues re- 
lated to DIRECTVs ownership of certain sports networks. 

AT&T and Direct have submitted a public interest statement to 
the Federal Communications Commission arguing that this merger 
will allow the combined company to offer a bundled product that 
would enhance consumer choice by increasing competition in the 
market for bundled products and services. In addition, they con- 
tend that the cost savings resulting from the merger would allow 
additional resources to be deployed to expanding broadband access 
particularly in rural communities. 

Again, we have the chairman and CEO of both AT&T and 
DIRECTV with us today to answer any questions arising from the 
public interest filing. 

With that, I look forward to the testimony of our panel of es- 
teemed witnesses on these and other issues related to the proposed 
merger. 

I now turn my Ranking Member, Mr. Johnson, for his opening 
statement. 

Mr. Johnson. Thank you, Mr. Chairman. 

Today’s hearing concerns the proposed merger of AT&T, a global 
telecommunications company with approximately 11 million 
broadband subscribers, 5.6 million video subscribers, and 246,700 
employees, with DIRECTV the Nation’s second largest video pro- 
vider serving approximately 50 million customers. 

The core question at the heart of this merger is whether creating 
an integrated bundle of AT&T’s broadband services and infrastruc- 
ture with DIRECTV’S popular video programming would serve the 
public interest without substantially lessening competition. 

According to a survey conducted by Consumer Reports last year, 
consumers are overwhelmingly one-stop shoppers who prefer to 
bundle phone, video, and broadband Internet into one package. Not 
only does bundling multiple services often save many consumers 
money at a time of increasing cable costs, but it also avoids the 
problems associated with multiple installation visits, service calls, 
and phone calls to resolve disputes. 
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As a new entrant in the video marketplace with only 5.6 million 
subscribers, there is little to suggest AT&T offers serious direct 
competition with DIRECTV’s video services. Instead, the bulk of 
the evidence demonstrates that each company primarily serves dif- 
ferent markets with different services. 

Although the proposed merger represents a concerning trend to- 
ward industry consolidation, there is ample evidence that this 
transaction would create considerable public interest benefits. 
AT&T argues that the improved bundle and cost savings generated 
by the merger will, quote, fundamentally and permanently improve 
the economics of AT&T’s investment in broadband. End quote. 

Specifically, AT&T plans to deploy its fiber network to 2 million 
homes with speeds up to 1 gigabyte per second and deploy high- 
speed broadband Internet over a fixed wireless local loop to 13 mil- 
lion homes in largely rural areas with average speeds between 15 
and 20 megabits per second. For millions of homes, this Internet 
service will be the fastest ever improving high-speed access for mil- 
lions while indirectly benefiting other competitors by bringing 
these homes online. 

As a strong advocate of digital inclusion, I commend this commit- 
ment to close the digital divide by bringing us measurably closer 
to the universal adoption of affordable high-speed Internet. It is 
critical that people of color remain competitive in the Internet econ- 
omy which starts with a fast and affordable Internet connection. 

Additionally, this merger would benefit the public by expanding 
AT&T’s industry-leading standards for labor and corporate diver- 
sity to DIRECTV’s employees and suppliers. Given the television 
industry’s infamous reputation for opposing organized labor, this 
merger would have transformational benefit for thousands of em- 
ployees in this industry, giving labor a strong foothold in the indus- 
try. 

I urge the Federal Communications Commission and the Depart- 
ment of Justice to view this merger in light of these public benefits 
and to strongly hold the merged company to these commitments. 

Lastly, as it eyes more than several dozen cities for deployment 
of its ultra-fast fiber network, I call on AT&T to deploy this ad- 
vanced service in Atlanta, Georgia, which encompasses much of the 
district that I represent. Atlanta is swiftly becoming an innovation 
economy driven to create tinker and improve products and design. 
Deploying an all-fiber network in Atlanta would benefit many ex- 
isting local startups, as well as untold entrepreneurs, app devel- 
opers, and other innovators still emerging. As a former county com- 
missioner who understands the power of big ideas, I stand ready 
to work with both AT&T and local government to make this hap- 
pen. 

I thank the Chair for holding this important oversight hearing, 
and I look forward to today’s testimony. 

And with that, I will yield back. 

Mr. Bachus. Thank you very much, Mr. Johnson. 

At this time, I recognize the Chairman of the full Committee, Mr. 
Goodlatte of Virginia. 

Mr. Goodlatte. Thank you, Mr. Chairman. 

Robert Bork famously said the only legitimate goal of antitrust 
is the maximization of consumer welfare. 
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Depending on the actions of the antitrust enforcement agencies 
and the Federal Communications Commission, the telecommuni- 
cations industry may experience significant change over the next 
year. As the Committee and the relevant government agencies ex- 
amine the potential issues associated with the multiple proposed 
telecommunications mergers, we should he mindful that assuring 
the best interests of consumers is the ultimate goal. It has been 
demonstrated repeatedly that a free and competitive marketplace 
yields lower prices, greater innovation, increased investment, and 
better services. We should strive to ensure that proposed trans- 
actions result in enhanced competitive marketplaces so that the at- 
tendant benefits continue to run to consumers. 

Today’s hearing allows a public forum to discuss the potential 
competitive impact of the proposed merger between AT&T and 
DIRECTV. The leaders of both companies are before us today to ex- 
plain how the proposed transaction will increase competition for 
the benefit of consumers. We also have witnesses who will raise po- 
tential concerns about the merger. Through a fair and objective in- 
quiiy by the Committee, a record will be produced that will provide 
an important measure of transparency and thoughtfulness to the 
review of this proposed merger. 

I look forward to hearing from today’s witnesses regarding their 
views on the proposed merger of AT&T and DIRECTV. 

Thank you, Mr. Chairman. I yield back. 

Mr. Bachus. And I thank you. 

At this time, I recognize the Ranking Member and former Chair- 
man of our Committee, the gentleman from Michigan, Mr. Conyers. 

Mr. Conyers. Top of the morning, Mr. Chairman and my col- 
leagues and our witnesses and our visitors that are here covering 
this potential transaction. 

Now, last month in May, we had a hearing that covered Time 
Warner and Comcast, and now this month, we are looking at 
DIRECTV and AT&T. And maybe even next month, depending on 
what happens in the intervening time, we may be looking at Sprint 
and T-Mobile. Question: where does this end? 

I am looking at a transaction that highlights the concern that 
there may be too much and too rapid a consolidation in tele- 
communications, especially when viewed in the light of a flurry of 
deals either announced or rumored. 

One rationale in favor of the merger is that it would create a 
strong competitor to large cable companies, may in fact spur fur- 
ther consolidation in the telecommunications industry as part of 
what might be viewed as a race to the bottom. 

The merger proposed may result in reduced competition for paid 
television services in many of our Nation’s largest markets. The 
sheer size of a combined AT&T/DIRECTV entity could raise con- 
tent prices for smaller video providers potentially driving some of 
them maybe out of business. 

And finally, there is a need to focus on whether behavioral rem- 
edies are in practice affected. 

So while neither we nor the competition enforcement agencies 
should prejudge this deal, there are several concerns that the wit- 
nesses to address, as well as the feelings that I have already ex- 
pressed. That is the fact that we are concerned that there may be 
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too much and too rapid consolidation in the telecommunications in- 
dustry, and while I fully appreciate the goal of antitrust law is to 
protect competition and not competitors per se, this ongoing wave 
of consolidation will, without question, result in fewer firms and 
may harm consumers by limiting choices and also raising prices. 
After all, it is the very threat of losing business in the face of high 
prices or low quality products and services that drive competitive 
business practices. 

Now, one rationale in favor of the merger is that it would create 
a stronger competitor to large cable companies. Now, that may, in 
fact, spur further consolidation in the telecommunications industry. 
I do not doubt that the merged entity that is under consideration 
could be large enough to effectively compete against large cable 
companies, but what is to stop competitors from using the same ar- 
gument to justify even further consolidation? 

So I will be looking and listening to make sure that we are not 
moving in the wrong direction. And I wanted to put my feelings out 
in front of you so that any of you can feel free to give me any con- 
solation that you want about the concerns that I have. 

And I will put the rest of my statement in the record and thank 
the Chairman. 

[The prepared statement of Mr. Conyers follows:] 

Prepared Statement of the Honorable John Conyers, Jr., a Representative 

in Congress from the State of Michigan, and Ranking Member, Com- 
mittee on the Judiciary 

Today, we consider the proposed merger of AT&T, the Nation’s second-largest sell- 
er of high-speed Internet and wireless telephone services, with DirecTV, the Na- 
tion’s second-largest paid television provider. 

While neither we nor the competition enforcement agencies should pre-judge this 
deal, there are several concerns that I want the witnesses to address today. 

To begin with, this transaction raises the concern that there may be too much and 
too rapid consolidation in the telecommunications industry, especially when viewed 
in the light of other recently announced or rumored deals. 

I fear that the trend toward greater consolidation in this industry may ultimately 
benefit large corporations and their shareholders at the expense of consumers. 

While I fully appreciate that the goal of antitrust law is to protect competition 
and not competitors per se, this ongoing wave of consolidation will, without question, 
result in fewer firms and may harm consumers by limiting choices and raising 
prices. 

After all, it is the very threat of losing business in the face of high prices or low 
quality products and services that drives competitive business practices. 

The preeminent purpose of antitrust law is to protect consumers by ensuring that 
no one firm achieves market power such that it no longer risks losing business be- 
cause it can force consumers to pay higher prices or accept lower quality goods and 
services in the absence of a competitive marketplace. 

I hope that the Justice Department and the Federal Communications Commission 
will carefully consider the overall impact of industry consolidation as they review 
the merits of this particular transaction. 

One rationale in favor of the merger — that it would create a stronger competitor 
to large cable companies — may, in fact, spur further consolidation in the tele- 
communications industry. 

I do not doubt that the merged AT&T-DirecTV entity could be large enough to 
effectively compete against large cable companies, but what is to stop competitors 
from using the same argument to justify further consolidation? 
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After all, cable companies could point to the merged AT&T-DirecTV to justify fur- 
ther consolidation among themselves, which, in turn, could justify further consolida- 
tion by competitors to cable companies. 

As a result, we could have a “race to the bottom” whereby large companies seek 
more and more mergers and acquisitions in response to mergers and acquisitions 
by other companies, ultimately leaving fewer choices for all consumers. 

Turning to the specifics of the proposed transaction, I am concerned about the loss 
of a competitor for paid television services in many of the largest markets. 

As a national satellite-television provider, DirecTV is a competitor to AT&T’s U- 
Verse video service in the 22 states where U-Verse is offered. 

And, U-Verse currently competes with DirecTV in 10 of the 20 largest metropoli- 
tan markets for paid television. 

The loss of a paid television competitor in those markets where AT&T and 
DirecTV directly compete with each other would reduce consumer choice and could 
have the potential to raise prices. 

Although AT&T has committed to continuing to offer DirecTV as a standalone op- 
tion for three years after the acquisition, there are no guarantees that consumers 
will continue to have a such an option after that time. 

The burden remains on AT&T to show that this merger will not harm consumers. 

We should also consider whether smaller video providers, in the aftermath of the 
sheer size of a combined AT&T-DirecTV, could face increased content prices, poten- 
tially driving some of them out of business. 

In addition to being a video distributor, DirecTV is a video programmer that owns 
three regional sports networks and has interests in some national networks. 

Small competing video distributors fear that the size of a combined AT&T- 
DirecTV — as both a seller and a buyer of programming — could harm smaller com- 
petitors in two ways. 

First, a vertically integrated AT&T-DirecTV could discriminate against rival dis- 
tributors by withholding or charging higher prices for its own programming. 

Second, such a combined entity would be a large enough distributor to command 
discounts from other programmers, potentially forcing smaller distributors to pay 
higher prices for content to make up the difference. 

Finally, we must consider whether imposing behavioral remedies would, in prac- 
tice, be effective. 

As a condition for approval of the Comcast-NBC Universal transaction, the FCC 
and the Justice Department required Comcast-NBCU to take affirmative steps to 
foster competition — including voluntary compliance with net neutrality protections — 
as well as steps to benefit the public interest. 

AT&T has indicated that it will voluntarily commit to similar types of commit- 
ments to its proposed acquisition of DirecTV. 

Some observers, however, are concerned that the behavioral remedies imposed in 
the Comcast-NBC transaction were ineffective and difficult to enforce. 

Accordingly, we should consider whether such commitments should be strength- 
ened and made more enforceable to better protect the public interest in this case. 

I look forward to having a fruitful discussion of these issues so that all stake- 
holders, particularly consumers and the enforcement agencies, are better informed 
about this significant transaction. 


Mr. Backus. I thank you, Mr. Conyers. 

At this time, I would like to introduce our witnesses. We have 
a very esteemed and qualified panel of witnesses. We start by in- 
troducing Mr. Mike White, who is President, Chairman, and 
CEO — that pretty much covers everything, does it not — of 
DIRECTV, one of the world’s leading providers of digital television 
entertainment services with more than 20 million customers in the 
United States and more than 15 million customers in Latin Amer- 
ica. I am not sure that we realized that there are that many cus- 
tomers also in Latin America. Mr. White joined DIRECTV in Janu- 
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ary 2010 and also serves as the chairman of the company’s hoard 
of directors. In addition to his position at DIRECTV, Mr. White 
also serves on Whirlpool Corporation’s board of directors. 

Before joining DIRECTV, Mr. White was the CEO and vice chair- 
man of PepsiCo International from 2003 to 2009. Prior to that role, 
Mr. White served as president and CEO of Erito-Lay’s Europe, Af- 
rica, and Middle East Division. And that was part of Pepsi at the 
time. Did they spin it out at some point? They did? He also served 
as CEO of Snack Ventures Europe, PepsiCo’s partnership with 
General Mills International. 

Before joining PepsiCo, Mr. White was the senior vice president 
and general manager for Avon Products. He also has worked as a 
management consultant for Bain and Company and Arthur Ander- 
sen and Company. Mr. White holds a masters degree in inter- 
national relations from Johns Hopkins University and a bachelors 
degree from Boston College. 

We also have Mr. Lieberman who is a graduate of Johns Hop- 
kins. 

Mr. White is also a Eord Eoundation fellow at Leningrad State 
University in St. Petersburg, Russia. 

And I say to Mr. White on a personal nature, many of my con- 
stituents are very loyal customers of Direct. 

Our next witness is — we are glad to have you — Mr. Randall Ste- 
phenson is Chairman and CEO and President of AT&T. Mr. Ste- 
phenson — well, let me say this. AT&T is one of the world’s largest 
telecommunications companies with nearly $129 billion in revenues 
last year. I note that over the past 6 years, AT&T has invested 
more capital into the United States’ economy than any other public 
company and more than $140 billion invested in spectrum and 
wireless operations combined. That is a record to be proud of I 
commend you for that. 

Prior to becoming CEO, he served as AT&T’s Senior Executive 
Vice President and Chief Einancial Officer from 2001 to 2004 and 
then as the company’s Chief Operating Officer from 2004 to 2007. 
Mr. Stephenson was appointed to AT&T’s board of directors in 
2005. 

He began his long career in telecommunications in 1982 with 
Southwestern Bell Telephone in Oklahoma. In addition to his lead- 
ership of AT&T, Mr. Stephenson is chairman of the Business 
Roundtable, an association of chief executive officers of leading U.S. 
companies. He is also a member of the board of directors of Emer- 
son Electric, a member of the PGA Tour Policy Board, and national 
executive board member of the Boy Scouts of America. 

He received his B.S. in accounting from the University of Central 
Oklahoma and his masters of accountancy from the University of 
Oklahoma. 

We welcome you. I think from that record, you are obviously 
plugged into rural consumers too with your background being in 
Oklahoma. 

Mr. John Bergmayer, we welcome you. He is Senior Staff Attor- 
ney at Public I&iowledge, specializing in telecommunications, the 
Internet, and intellectual property issues. He advocates for public 
interest before courts and policymakers and works to make sure 
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that all stakeholders, including ordinary citizens, artists, and 
innovators, have a say in shaping emerging digital policies. 

Mr. Bergmayer received his B.A. in English lit from Colorado 
State University and his J.D. from the University of Colorado Law 
School where he was elected to the Order of Coif 

Our final witness is Mr. Ross Lieberman. Mr. Ross Lieberman is 
the Senior Vice President of Governmental Affairs of the American 
Cable Association, which represents 850 independent cable, 
broadband, and phone operators serving smaller markets in rural 
areas. He manages the formulation and implementation of the 
group’s strategic initiatives on Capitol Hill and at Federal agencies, 
including the FCC. 

Prior to joining the American Cable Association, Mr. Lieberman 
handled government relations for EchoStar Communications Cor- 
poration where he, among other things, oversaw EchoStar’s filings 
with the FCC for the 2004 Satellite Home Viewer Extension and 
Reauthorization Act. 

He received his B.A. in political science from Johns Hopkins Uni- 
versity and his J.D. from American University, Washington College 
of Law. 

We welcome you, Mr. Lieberman. 

Each of the witnesses’ written statements will be entered into 
the record in their entirety. 

At this time, we will ask each of our witnesses to summarize his 
testimony in 5 minutes or less. With that, now we proceed to hear 
from our witnesses. Mr. White, you go first. We will go from my 
left to right. 

TESTIMONY OF MICHAEL WHITE, PRESIDENT, 
CHAIRMAN AND CEO, DIRECTV 

Mr. White. Good morning. Thank you. Chairman Bachus, Rank- 
ing Member Johnson, and Members of the Subcommittee. 

My name is Mike White, and I am CEO of DIRECTV. Thank you 
for inviting me to testify on AT&T’s proposed acquisition of 
DIRECTV. 

For any business to succeed in the long term, it must satisfy its 
customers’ needs better than the competition day in and day out. 
This transaction will help DIRECTV and AT&T do exactly that. By 
combining complementary assets and products, we will be able to 
offer new services to customers at a better value. We will help con- 
sumers watch the video they want when they want it where they 
want it and on the devices of their choice. And we will be well posi- 
tioned to compete long into the future. 

I would like to briefly describe DIRECTV’s perspective on the 
transaction. 

Historically DIRECTV is a remarkable American success story. 
We have competed aggressively by delivering more high definition 
channels, a clearer picture, more advanced equipment, and better 
customer service than cable. And Congress has also had a lot to do 
with our success, making sure, particularly in the early years, that 
we could acquire the programming our subscribers demanded. 

In recent years, however, broadband is changing everything. If 
we want to continue to compete effectively in today’s Internet-driv- 
en economy, we too must adapt. 
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First, we must provide an integrated bundle of services because 
consumers are increasingly demanding better bundles of both video 
and broadband. And in fact, broadband is now the more important 
element of the two for many. 

Second, as we think about the future, we must serve those cus- 
tomers who want over-the-top video offerings. Young subscribers, 
in particular, want services like YouTube, Netflix, and Hulu, and 
we need a broadband platform if we are to meet their need. 

And third, as technology changes, we must continue to optimize 
our own video service. Cable’s two-way infrastructure lets it offer 
features such as remote DVR’s, video-on-demand programming 
stored in the cloud, and so on. And soon cable will offer cloud-based 
features such as lookback. In fact, cable operators are increasingly 
leveraging the cloud to improve their service more quickly and eas- 
ily. We too will need to do all of that if we want to keep up and 
continue to compete successfully. 

And fourth and finally, we will have to continue to effectively 
manage content cost increases. Now, rising content costs challenge 
all video providers. Yet, bundled competitors can handle this some- 
what better because they earn revenue from multiple sources. 

Historically, DIRECTV has attempted to remain competitive by 
offering what we call synthetic bundles in which the video and the 
broadband are provided by separate companies but marketed to- 
gether. Synthetic bundles, however, make frankly for a bad cus- 
tomer experience. I hear it from our customers all the time. Cus- 
tomers have to talk to two sales representatives, wait for two dif- 
ferent installers to arrive on two different appointments, pay two 
separate bills, and make two calls every time they have a problem. 

Synthetic bundles also tend to be more expensive for consumers 
because each company naturally seeks its own margin on its con- 
tribution to the bundled service. 

This transaction will help us meet all of those challenges head 
on. It combines DIRECTV’s premier video assets with AT&T’s 
unique broadband and wireless assets. It will mean better bundles, 
more Internet, particularly in rural areas. It means better video. It 
means lower content costs because of the additional value we can 
offer programmers, and it means more and better broadband to 15 
million new locations predominantly in rural areas. And it will 
mean more innovation particularly combining our expertise in 
video with AT&T’s expertise and capabilities in wireless. 

If you put it all together, you get a transaction that lets us better 
serve our customers, unlocks incremental job growth opportunities, 
and sustains our long-term competitiveness, a transaction, in other 
words, that opens up a new world of possibilities for DIRECTV sub- 
scribers. 

Thank you for inviting me to speak today, and I very much look 
forward to your questions. 

[The prepared statement of Mr. White follows:] 



10 


Testimony of Michael White 
President, Chairman, and Chief Executive Officer 
DIRECTV 
before the 

United States House of Representatives Judiciary Committee 
Subcommittee on Regulatory Reform, Commercial and Antitrust Law 
June 24, 2014 


Chairman Bachus, Ranking Member Johnson, and members of the subcommittee, my 
name is Mike White, and I am the President, Chairman, and Chief Executive Officer of 
DIRECTV. Thank you for asking me to testify on DIRECTV’s proposed transaction with 
AT&T. 

I have always passionately believed that, for a business to succeed in the long term, it 
must continue to satisfy its customers’ needs and wants and consistently do so better than the 
competition. This transaction will help us do just that. It is overwhelmingly about the 
combination of complementary assets and products. It will create a company that will offer new 
services at a better value for our customers. And it will help us compete long into the future. 

With AT&T, we have the opportunity to combine America’s premier video company 
with a world-class broadband and wireless provider. Both companies rank among the best 
providers in terms of customer satisfaction today. Combined, we will do what neither company 
can do on its own. We will: 

> Offer competitive bundles of services that neither company can offer today, enabling 
millions of consumers to watch more of what they want, when they want, and where 
they want. 

> Provide new or faster broadband to at least fifteen million customer locations, most of 
which are located in rural areas. 

> Compete more effectively with the cable bundle by creating a new and unique 
alternative for consumers. 
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We believe that combining AT&T with DIRECTV will benefit our twenty million 
subscribers in the U S. as well as the millions of additional consumers who will have a strongei 


competitor to choose from. 

I. DIRECTV -Must Adapt to Continue to Compete in the New, Internet-Driven 
Economy. 

DIRECTV has enjoyed phenomenal growth in its U S business in the iweniy years since 
we started service One reason was early Congressional intervention to assure that the nascent 
satellite television industry could acquire the programming its subscribers demanded Another is 
that we worked hard to deliver more channels, a clearer picture, more advanced equipmenc and 
better customer service than inaimbent cable operators. 

Three years after launch. DIRECTV had already attracted over three million 
subscribers — the most successful launch of a consumer electronics product in US history up to 
that point. By 2005, DIRECTV had grown to 1 5 million subscribers 

Figure L DIRECTV US tubicribers (resklcnilai * commercial) 

Mllllorrt , 



In recent years, however, the market has changed Bundles have largely replaced pure 
video Video itself has combined with the Internet to satisfy customers’ demands for more video 
on demand. TV Everywhere, and expanded recording capabilities Our competitors' advertising 
highlights our lack of an Internet offering and tlteir speed advantages. 
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"We left satellite because they 
couldn't offer a really good 
Internet package." 



"Are you missing out with 
satellite and slow DSL?" 


Not surprisingly, DIRECTV’S U S, subscriber growth has slowed in recent years. 


3 




13 



If we want lo compete effectively in today's Internet-driven marketplace, we must adapt 

Fint, we must pruriile an inlegruletl hunille ufsen'ices. It should come as no surprise 
that consumers increasingly demand bundles According to SNL Kagan, the number of bundled 
subscribers served by six of the nation's largest eable operators (Comcast, Time Warner Cable. 
Charter. Cablevision, Mediacom, and Suddenlink) doubled between the second quarters of 2008 
and 20U Today, 78 percent of basic cable subscribers take at least two products 
(predominantly video and broadband), and 42 percent take three (video, broadband, and 
telephone),* 

Broadband has supplanted video as the most important element in a customer's service 
bundle J D Power's 2013 Digital Lifestyle Study, for example, found that “[njearly two-thirds 
(61%) of consumers consider Internet service as the foundation of their future digital lifestyle 


' See Tony Lenoir, ( 'able Iriple-play petwiralioii pf haste vtJeu siihs ikmhkd in the last j 
years. SNL Ky\( i an ( Sept 1 2, 20 1 3 ) 
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bundle.”^ We must offer our own integrated bundles if we hope to meet this new consumer 
demand. Otherwise, our subscribers must create their own bundles, generally at higher prices for 
standalone broadband. (As discussed below, our “synthetic” bundles are not a satisfactory 
option, either.) 

Second, we must serve those who want over-the-top offerings as a complement to or 
substitute for traditional video service. This was less important five years ago, but it is 
enormously so today. Netflix now has 36 million U.S. subscribers. Hulu has surpassed 6 million 
subscribers — more video subscribers than either AT&T or Verizon. SNL Kagan estimates that 
45.2 million U.S. households subscribed to online video services as of 2013, more than double 
the 19.8 million that did so in 2010.3 Unlike our competitors with broadband platforms, we 
cannot provide our subscribers with access to over-the-top providers. Nor can we combine our 
own offerings with theirs, at least not without relying on a third-party’s broadband platform. 

Third, we must optimize our mvn video service. Just as non-linear viewing has 
increased, so too has the use of broadband in connection with traditional video service, especially 
video on demand and other “non-linear” programming. Our cable rivals can, for example, offer 
innovative features and services such as remote digital video recorders and video on demand 
programming stored in the "cloud.” Cable subscribers can watch thousands, perhaps even tens- 
of-thousands, of films and television programs whenever they want. Soon, cable subscribers will 
be able to engage other cloud-based features such as “lookback” and integrated Internet and 


2 

Press Release, J.D. Power & Associates, 2013 Digital Lifestyle Study (Aug. 21, 2013), 
http://www.jdpower.coiTi/contenhpress-release/qEdZ9q3/201 3-digital-lifestyle-study.htm. 

3 

See SNL Kagan, INTRRNF.T VtDF,0-ON-DFMANnRF,VF,NtIRPRO.IF,CTIONS, 2009-2022 (Nov. 
2012 ). 
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video products. All these and other innovative features will be facilitated by combining 
DIRECTV’S video service with AT&T’s broadband capabilities. 

Because cable operators increasingly put their functionality in the cloud, moreover, they 
can improve their service much more quickly and easily. 1 understand, for example, that 
Comcast’s cloud-based platform has enabled it to make 1200 system updates in the last 12 
months. We will need to do the same if we want to keep up. 

Fourth, we will have to manage content cost increases. Rising content costs are a 
challenge for all video providers. Yet bundled competitors are better positioned to handle the 
effects of such price increases because they earn revenue from multiple services, some of which 
have significantly higher margins than video service. Today, we absorb those price increases 
into our video business only, which means that we either have to raise prices or curtail 
investment. Nobody likes to see their bills go up, so we have tried to hold the line on these 
increases. We can only do so much, however, given the significant power of programmers to 
increase rates. The efficiencies of a multi-service bundle will help us mitigate the effects of 
these increases, for the benefit of our customers. 

II. DIRECTV Has Had Limited Success in Addressing These Challenges on Its 

Own or Through Contract. 

DIRECTV has attempted to address its lack of a broadband network in various ways. We 
explored building or acquiring our own broadband network several times. In each case, 
however, we concluded both that the technology would not be competitive in tenns of speed in 
much of the country and that the capital and other costs involved were so prohibitive that we 
could not offer consumers a competitively priced product on our own. 

Since we could not build or buy our own broadband network, we instead attempted to 
address this challenge through the creation of synthetic bundles, in which video and broadband 
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services are provided by separate companies but marketed together to consumers. More 
specifically, we have fonried commercial relationships with a range of providers, including 
CenturyLink, AT&T, Verizon, and others. Under all of these arrangements, DIRECTV offers to 
a customer the services of the broadband provider to create a synthetic bundle. DIRECTV 
receives a commission for each broadband and voice sale it initiates. 

Unfortunately, this strategy has proven largely unsuccessful in creating a competitively 
attractive video and broadband bundle, for two primary reasons: 

First, synthetic bundles make for a bad customer experience. 

> The initial sales call is difficult . Actually, I should have said “sales calls,” because 
DIRECTV sales representatives cannot offer a one-call solution. Today, a customer 
interested in a bundle must first complete her video purchase and then be transferred 
internally to our “Bundles Desk” to speak with a bundles sales specialist for a broadband 
price quote and installation scheduling. 

> Installation is difficult . DIRECTV is often ready to install a new subscriber’s video 
service before the broadband provider is ready to install the corresponding broadband 
service. As a result, customers must arrange separate installations, which need to be 
scheduled through separate service calls. Then, the customer must wait at home for 
separate technicians to arrive during separate installation windows, usually on different 
days. Moreover, when the video installer arrives before the broadband installer, the first 
installer cannot connect our Internet-enabled set-top boxes. Either the customer or the 
broadband technician must do so, and they may be unfamiliar with the process or 
unaware that this connection even needs to be made. 
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> Billint; is difficult . Unlike integrated bundle customers, synthetic bundle subscribers do 
not receive a single bill for the combined services. Rather, they receive two bills which 
do not arrive on the same day, and any discounts take a long time to be applied. 

> Customer support is difficult . Synthetic bundle customers lack a “one-call” solution to 
resolve service problems. Rather, they have to deal with two separate companies, which 
creates a difficult customer service environment. 

Second^ synthetic bundles are more expensive The difficulty arises from the fact that 
two companies are involved in the sale and service rather than one. In any synthetic bundle, 
each company will seek its own margin on its contribution to the bundled service, maldng it 
harder to price the bundle attractively. This may explain why, for example, AT&T prices the 
broadband and voice components substantially lower when paired with U-verse video versus 
paired with DIRECTV. The current introductory price for 6 Mbps broadband when paired with 
U-verse video is $14.95 versus $34.95 when paired with DIRECTV. Thus, when viewed in total, 
the cost to consumers of signing up for an integrated AT&T bundle is substantially less than the 
cost of signing up with DIRECTV for a synthetic bundle. 

IV. This Transaction Will Allow the Combe<ed Company to Better Serve 
Consumers. 

The transaction will combine DIRECTV’s video assets with AT&T’s broadband and 
wireless assets. This combination of complimentary assets will allow the new company to better 
serve customers and compete more robustly with the cable bundle. 
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> More and better bundles. The transaction will allow DIRECTV to offer its subscribers 
integrated bundles of video, broadband, and wireless service for the first time and at a 
competitive price/* 

> Better video. The transaction will give DIRECTV all of the features and functionalities 
made possible by a two-way connection, such as greatly expanded video on demand. It 
will also provide DIRECTV subscribers access to over-the-top service, which may be 
why Netflix’s CFO recently called this transaction a “plus for Netflix.”' 

> hotter content costs. The transaction will allow programmers to reach more subscribers 
on more devices than ever before, unlocking much more value for them than DIRECTV 
or AT&T could do on their own. This should lead to lower content costs (and, for 
DIRECTV in particular, the ability to spread those costs over more services). 

> More broadband. Lower content costs, along with other cost savings and synergies, will 
permit AT&T to offer more or better broadband to fifteen million locations, many of 
which are in rural areas. 

> More innovation. The combination of our video service (and content relationships) with 
AT&T’s wireless subscriber base will dramatically increase innovation to provide new 
content offerings over the top or on wireless devices. 

In short, we at DIRECTV think that combining with AT&T will enable us to meet our 
greatest challenge and better compete in today’s marketplace. We will unlock new growth 

^ Of course, subscribers who wish to take standalone services — satellite video, fiber video, 
broadband, or voice — will also be able to do so. 

’ Joyce Wang, Netflir: Talks AT&T-DirecTV, Plans Programming Boost, Cablefax (May 21, 
2014), http://www.cablefax.com/programming/netflix-talks-att-directv-plans-programming- 
boost. 
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opportunities to provide new services to customers at a better value. As we ofler subscribers 
better and more innovative services, cable operators and other competitors will have to respond 
in kind. The result will be more competition and a better video experience for all Americans. 

Again, thank you for allowing me to discuss my enthusiasm for this transaction. 1 would 
be happy to take any questions you might have. 
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Mr. Bachus. Thank you. 

Mr. Stephenson, we welcome you. 

TESTIMONY OF RANDALL STEPHENSON, CHAIRMAN, 

CEO AND PRESIDENT, AT&T INC. 

Mr. Stephenson. Thank you, Chairman Bachus and Ranking 
Member Johnson, Members of the Committee. 

I am Randall Stephenson, Chairman and CEO of AT&T, and I 
appreciate the opportunity to visit with you about what we think 
are the significant consumer and strategic benefits of this trans- 
action. 

This transaction is unlike most mergers because it primarily 
combines companies with complementary products and capabilities: 
DIRECTV’S premier pay-TV service and AT&T’s broadband service. 
And the rationale for us coming together is really simple. It is 
about meeting consumer demand. Customers are looking for bun- 
dles that combine pay-TV and broadband service because of the 
greater value and the convenience that comes with that. And that 
is something that they can get from the cable providers today. And 
as Mike said, DIRECTV has the premier pay-TV service in the 
U.S., but it does not have a broadband product. 

To effectively compete against cable for broadband customers, 
AT&T markets bundles of services, most importantly, broadband 
and TV, and that is even though our video service is not profitable. 
In fact, fewer than 140,000 of our TV customers — that is less than 
2 percent — purchase TV service on a standalone basis. We do not 
actively market standalone TV service because we do not make 
money on it. Today 60 cents of every video dollar that we earn goes 
straight to the programmers. 

In addition, we can offer video in only a small portion of the 
country, less than a quarter of U.S. households, and we do not even 
cover all of our broadband footprint with video. And that is due to 
technology and economic limitations. 

So as a result, there is no significant competitive overlap be- 
tween AT&T and DIRECTV in the product that consumers are 
overwhelmingly demanding, and that is a broadband/video bundle. 

The consumer benefits of this transaction are significant. Being 
able to offer DIRECTV nationwide is a game-changer in terms of 
the economics for deploying broadband. It will allow us to expand 
and to enhance broadband service to at least 15 million locations 
across 48 different States, and those are mostly in underserved 
rural areas. This is in addition to the broadband expansion plans 
that we have already announced, and it directly results from the 
synergies created by the transaction. This new broadband commit- 
ment includes 13 million locations, 85 percent of which are outside 
our traditional wireline footprint. 

We think this is big news for rural America. We estimate that 
nearly 20 percent of these consumers today have no access to 
broadband service and that another 27 percent are hostage to only 
one provider. For many of these 13 million consumers, AT&T’s 
service will be the fastest available, and for some, it is going to be 
their first chance for truly high-speed broadband. 



21 


The transaction also allows us to expand our 1 gigabit service to 
2 million additional locations, and all told, we will now be able to 
serve 70 million customer locations with broadband. 

This transaction will allow us to price more competitively and 
provide consumers a higher quality experience which will result in 
cable companies pricing more competitively as well and that will 
include all of their products and services. 

Consumers will receive greater convenience with a single point 
of contact, as you heard Mike describe in terms of ordering, instal- 
lation, billing, customer care. 

We will be able to accelerate the deployment of our new over-the- 
top video services that are offered by AT&T as well as those offered 
by Netflix and Amazon and Hulu. We will be able to deliver them 
to any screen, whether it be a mobile phone, a computer, a tablet, 
a car. We are even deploying this capability for airplanes now. 

We operate in a competitive environment that is only becoming 
more competitive. The cable companies already dominate both 
broadband and video today, and Google Fiber, Netflix, and ever- 
faster wireless services are really transforming competition daily. 
This transaction gives AT&T the capabilities to be a more effective 
competitor to cable. 

And I want to assure you and I also want to assure our cus- 
tomers that we will do all these things while meeting or exceeding 
the FCC’s net neutrality standards and exceeding our best in class 
diversity and labor practices to the employees and suppliers of the 
combined company. 

So thank you for the opportunity. I look forward to your ques- 
tions as well. 

[The prepared statement of Mr. Stephenson follows:] 
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STATEMENT OF RANDALL STEPHENSON 
Chairman, CEO, and President 
AT&T Inc. 

Hearing: The Proposed Merger of AT&T and DIRECTV 

United States House of Representatives, Committee on the Judiciary, Suhcommittee on 
Regulatory Reform, Commercial and Antitrust Law 

June 24, 2014 

Thank you, Chairman Bachus, Ranking Member Johnson, Members of the Committee. 

1 am Randall Stephenson, Chairman, CEO, and President of AT&T, and 1 appreciate this 
opportunity to discuss the signficant consumer benefits of AT&T’s acquisition of DIRECTV. 

This transaction is about meeting consumer demand. It’s about providing consumers with the 
integrated video and broadband Internet services they want, delivered over any type of device, to 
nearly anywhere in the country. It’s about fueling investments that bring new and faster 
broadband connections to millions more Americans, the vast majority of whom reside in 
underserved rural areas. It’s about bringing new competition, new services, and new levels of 
customer satisfaction in ways that neither company could do on its own. 

DIRECTV has the premier pay-TV service in the United States. AT&T has powerful broadband 
networks throughout the country. By integrating DIRECTV’s video capabilities with our 
strength in fixed and mobile broadband delivery, we will create a new competitor with 
unprecedented capabilities. And, the substantial cost savings and other synergies associated with 
the transaction will allow us to price all of our services more competitively, which will drive 
cable and other competitors to lower their prices and improve their own offerings. 

In addition, the transaction fundamentally improves the business case for expanding AT&T’s 
broadband infrastructure to millions more Americans. Indeed, being able to offer DTRECTV’s 
video product on a nationwide basis gives us the confidence to expand and enhance our high- 
speed broadband service to at least 15 million customer locations across 48 states, mostly in 
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underserved rural areas, within four years after deal close. This represents a multi -billion dollar 
commitment of capital that AT&T simply could not make without the ability to pair DIRECTV’ s 
video products and scale with our newly-expanded broadband services. 

Finally, the transaction will position AT&T to meet consumers’ evolving video preferences and, 
in particular, to propel the development of new “over the top” video services offered by AT&T, 
Netflix, Hulu, Amazon and others. And, we will do all that while meeting or exceeding the 
FCC’s net neutrality standards and extending our best-in-class diversity and labor practices to the 
employees and suppliers of the combined company. 

1 will now address each of these topics in more detail. 

Combining Complementary Strenuths to Meet Consumer Demand 

One basic consumer preference is shaping the communications marketplace: demand for 
integrated video^roadband services and the new generation of emerging offerings they deliver. 
This transaction enables the combined companies to meet that demand and allow consumers to 
choose when, where and how they experience video far better than either can separately. 

AT&T has world-leading networks. Our 4G LTE mobility network can deliver video quickly to 
nearly 300 million Americans across a broad range of devices. Upon completion of the 
expansion of our high-speed wireline broadband networks, we will serve 70 million customer 
locations and deliver instantaneous access to all the Internet has to offer. But video 
entertainment services are essential to success in the marketplace, and ours cannot meet the 
needs of enough consumers. Due to technology and economic limitations, we can offer video in 
only a small portion of the country - less than a quarter of American households and even in our 
wireline service territory, only in more densely populated areas. The cable companies, on the 
other hand, have a complete overlap of their broadband and video offerings. 
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Where we offer video, we lack the scale needed to forge strong relationships with programmers 
and compete effectively against the dominant cable companies. A case in point is our cost to 
acquire video content. Today, 60 cents of every video dollar we earn goes straight to 
programmers, before we spend a penny to market our service, install a set top box, send a bill, or 
answer a customer’s call. As a result, our video product is, on its own, unprofitable. More than 
97% percent of our video customers purchase video along with another AT&T product. 

DIRECTV is the premier TV brand in America, and its video service is profitable. But it does 
not have a broadband product and cannot meet the growing demand for integrated offerings that 
include broadband Internet access. Nor can it offer a full range of interactive capabilities or 
mobility-enabled viewing. The combined company can do all those things. 

The merged company will be perfectly poised to give consumers what they want. This 
transaction solves our challenges in video and realizes the full potential of our networks. We 
will combine Internet and home services with video and video interfaces. Our mobile network 
can become a national video distribution system. Video can be delivered everywhere to mobile 
phones, computers, tablets, cars, even planes. We will offer value to programmers that will lead 
to better traditional video services and bundles and to new over-the-top video services. 

Better and More Advanced Services for Consumers 

By combining complementary services and generating deep cost savings and operational 
synergies, the merger allows AT&T to price more competitively and to provide a higher quality 
experience. Customers will get a single bill and a single installation. They will have a single 
point of contact for placing orders, answering questions, and solving problems. Our 2,000 
company-owned stores and 10,000 retail locations will show customers how home and 
communications products can meet their needs and ensure that we deliver what we promise. 


With a combined AT&T and DIRECTV, the home experience will be better - much better. With 
leadership from AT&T Labs and DIRECTV’s video engineering team, we will be able to 
innovate in set-top boxes, customer interfaces, and DVRs that will be seamlessly integrated 
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across all of our networks and devices. Informed by the home automation expertise we have 
developed through our Digital Life service, we are just beginning to explore what the use of 
voice commands, flexible interfaces, and integrated services can mean for controlling home 
systems as well as video entertainment and for making sure that all citizens, whether vision or 
hearing impaired or having trouble moving about, can take advantage of all these services. 

Bringing Better Broadband Infrastructure to Rural and Other Customers 

The addition of a profitable video product to AT&T’s portfolio is a game-changer in the 
economics of deploying broadband. This transaction will allow us to lower content costs for 
AT&T video subscribers by 20% or more, and we project total cost synergies to exceed $1.6 
billion annually within three years after closing. These transfonnative effects will dramatically 
improve the economic case to invest in new broadband infrastmcture to millions of customer 
locations. 

With this merger. AT&T will build and enhance high-speed broadband service to at least 15 
million customer locations, most of them rural, within four years of the transaction closing. This 
expansion is in addition to the broadband expansion plans that AT&T has already announced, 
and it directly results from the synergies created by the transaction. 

/-//-.vt, AT&T will use its wireless spectrum to bring a fast, innovative broadband Internet access 
service to 13 million customer locations in rural areas in 48 states. Attachment A to this 
testimony is a map that reflects our best estimate of the coverage of this broadband expansion. 
More than 80% of these locations will be outside of AT&T’s wireline footprint. This is a new 
“fixed wireless” solution that uses advanced technology, dedicated spectrum, and professional 
home installations to provide a consistent and reliable high-speed broadband experience at home. 
We expect this product to perform as well as wireline broadband services advertised today at 15- 
20 Mbps. Rural customers will be able to purchase this new broadband service, DIRECTV, and 
IP telephone service with advanced features and larger calling areas as an integrated package or, 
if they prefer, on a standalone basis. This is big news for rural America. We estimate that nearly 
20% of these rural consumers today have no access to a high-speed wireline broadband service, 
and that another 27% are hostage to only one provider. In the latter case, that single option is 
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often a slower, older generation DSL or cable service. For many, AT&T’s new service will be 
the fastest available, and, for some, their first chance for truly high-speed broadband. 

Second, AT&T will expand its “GigaPoweT’ broadband infrastructure. GigaPower is our newest 
and fastest broadband. It brings fiber all the way to the home and offers speeds of up to 1 gigabit 
per second. The transaction dramatically improves the business case and will allow AT&T to 
upgrade at least 2 million additional customer locations to fiber. Today, most of those additional 
locations either have no AT&T broadband or older generation broadband that does not support 
video. These customer locations will therefore gain not only lightning fast Internet access but an 
alternative to cable for seamless bundles of broadband, video, and other services. 

The Transaction Will Enhance Rather than Reduce Competition 

In the vast majority of the country, AT&T and DIRECTV do not compete at all. In those areas, 
the transaction unambiguously enhances competition because it makes AT&T a stronger 
competitor and will accelerate innovation and the deployment of new broadband infrastructure. 

In the limited areas where AT&T offers video, we are still first and foremost a broadband 
company. Fewer than 140,000 of our customers (less than 2% of our video base) purchase video 
on a standalone basis. DIRECTV, on the other hand, is a pure-play video provider. As a result, 
there is simply no significant competitive overlap between AT&T and DIRECTV in the product 
that consumers overwhelmingly demand — an integrated broadband/video offering. 

This transaction is unlike most mergers because it primarily combines complementary products 
and capabilities. As a matter of economic theory and business reality, when complementary 
providers join forces, the net result is dowmvard pressure on prices and increased incentives to 
invest in innovation, integration, and infrastmcture. And in this transaction in particular, 
econometric analysis confirms that by making us more competitive, the merger will put 
downward pricing pressure on all cable products — cable bundles, cable video, and cable 
broadband — and have a positive impact on consumer welfare, even before one accounts for the 
very substantial cost savings and synergies that the merger makes possible. 
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AT&T operates in a competitive environment that is only becoming more competitive. The 
cable companies already dominate both broadband and video. Google Fiber, Netflix, ever-faster 
mobile wireless services and others are transforming competition on a daily basis. This 
transaction gives AT&T the combination of capabilities to be a more effective competitor to 
cable and to anticipate and lead in the fast-changing world of communications and entertainment. 

Disrupting Competition and Developing Next Generation Services 

One final word about how we together are moving toward a more competitive, innovative 
communications marketplace. The home-delivered video industry is evolving. The traditional 
cable companies are focused on maintaining their particular business model that has been 
dominant for too long, and DIRECTV lacks the broadband capabilities to capture the future. 

With our core businesses in mobile and fixed broadband, AT&T is positioned to pull the video 
market into a newly competitive world of integrated, interactive video services delivered 
anywhere on any device. This transaction lets us start doing that in a meaningful way. 

Whether a customer wants to buy broadband or video on a standalone basis or in a bundle, we 
can serve the customer far better with DlRECTV’s products and people than without them, and 
when this transaction closes, we will follow a sales pattern that is time-tested and proven for us. 
When we deployed DSL technology, we focused our sales efforts first on our existing base of 
telephone customers. When we deployed IP broadband, we focused our sales efforts first on our 
DSL base. And when we deployed U-verse video, we focused first on our IP broadband base. 
This merger creates even bigger opportunities: DIRECTV has over 20 million video subscribers 
who will likely be interested in some or all that AT&T has to offer, and we will also offer 
DIRECTV to all of our existing customers, wireless and wireline, as part of bundle or, if the 
customer prefers, as a standalone product. At AT&T, we know how important it is to satisfy 
customers and preserve opportunities to introduce them to new choices and that drives us to 
ensure that all of our services remain competitively-priced and of the highest quality. 
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Likewise, because our core business will remain the wireless and wireline delivery of broadband, 
we will have every incentive to work with, rather than against, the new generation of over the top 
providers of interactive and video services like Netflix, Amazon, and Google. Our broadband 
and mobile Internet access services depend on creating and delivering that rich environment of 
cutting edge content, and that is increasingly so in this new video age. 

Finally, AT&T has found that it serves consumers best when our employees and suppliers reflect 
the diversity of the markets we serve. We will extend our best-in-class diversity practices to the 
employees and suppliers of the combined company. AT&T also has the largest full-time union 
workforce of any company in America, and the combined company will continue AT&T’s 
practice of working responsibly with the unions representing its workforce. We are pleased that 
the Communications Workers of America supports this transaction and has expressed its 
confidence that regulators will move forward to ensure that the merger’s public interest benefits 
are realized. 

Thank you, Mr. Chairman. 
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Mr. Bachus. Thank you. 

Mr. Bergmayer? 

TESTIMONY OF JOHN BERGMAYER, SENIOR STAFF ATTORNEY, 
PUBLIC KNOWLEDGE 

Mr. Bergmayer. Good morning, Chairman Bachus, Ranking 
Member Johnson, and Members of the Subcommittee. Thank you 
for the opportunity to participate in today’s hearing. 

Today I am going to describe how AT&T’s proposed merger with 
DIRECTV could harm the public. 

The legal standard is clear. First, antitrust authorities cannot 
allow this merger to proceed if it may substantially reduce competi- 
tion in any market. Second, the FCC cannot allow this merger to 
proceed unless AT&T can show that it would benefit the public. 
Based on the record so far, AT&T has not met its burden. 

Additionally, policymakers should be aware of other dangers. As 
a result of this merger, AT&T may leave rural Americans behind 
by providing them with a wireless product that is not of the same 
quality as what is available in cities. Also, AT&T may plan to use 
the acquisition of DIRECTV to jump start an online video service. 
AT&T must offer any such service in a nondiscriminatory way. 

This merger would reduce competition in the pay-TV market. 
AT&T and DIRECTV compete head to head in the pay-TV market- 
place in more than 60 local TV markets. If AT&T purchases 
DIRECTV, TV viewers in these markets will lose a competitive 
choice. In many of these markets, the level of market concentration 
would exceed the Department of Justice’s guidelines. That means 
higher prices and more service for millions of viewers. Antitrust 
law exists to prevent mergers of these kinds. 

AT&T’s proposal to fix this does not do enough. It only promises 
to keep DIRECTV prices in markets where it provides U-verse TV 
on par with nationwide DIRECTV prices for 3 years. This does not 
address the structural problems AT&T would cause if it removes 
a competitor from the marketplace. 

AT&T’s public interest commitments are less than meets the eye. 
In the first place, AT&T has a spotty record with regard to past 
merger commitments. For example, AT&T now claims that there 
are residences within its wireline footprint that currently have no 
AT&T broadband. Yet, it committed in 2006 to serve 100 percent 
of the residences in its footprint with broadband. Why are these 
people still unserved? And is it good policy to allow AT&T to make 
the same kind of promise this time? 

AT&T also has a history of using already planned build-out as 
a merger promise. For instance, AT&T promised a certain level of 
LTE coverage of it was allowed to buy T-Mobile, but after that 
merger was blocked, AT&T’s build-out plans did not change. 

When you strip away previously announced plans, even AT&T’s 
best case for this merger is less than it appears. For the most part, 
AT&T is simply stating that it will upgrade portions of its network. 
That is not much. For instance, adding a new kind of home wire- 
less service to an existing wireless coverage area is not as signifi- 
cant an investment as an initial wireless build-out. 

There are further public interest harms. Our universal service 
laws state that consumers in all regions of the Nation, including 
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those in rural areas, should have access to telecommunications 
services that are reasonably comparable to those services provided 
in urban areas. AT&T has not shown that its wireless home prod- 
uct is comparable to what it offers in urban areas, for example, its 
U-verse product or DSL. Policymakers should be concerned about 
this seeming shift away from the principles of universal service. 

Finally, AT&T plans to create a new online video service. AT&T 
should be free to enter this market, but it cannot take advantage 
of its position as an Internet service provider to favor its own serv- 
ices at the expense of competition. While AT&T has agreed to abide 
by the terms of the FCC’s 2010 open Internet order, those rules 
provide a lesser degree of protection for wireless users. 

Thank you. My written testimony contains a more detailed anal- 
ysis of these points, and I look forward to your questions. 

[The prepared statement of Mr. Bergmayer follows:] 
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Good morning Chairman Bachus, Ranking Member Johnson, and members of the 
Subcommittee. Thank you for the opportunity to participate in today’s hearing. My name is John 
Bergmayer, and I work for Public Knowledge, a non-profit public interest organization that seeks 
to ensure that the public benefits from a media marketplace that is open, competitive and 
affordable. Today, I will argue that AT&T’s proposed purchase of DirecTV would substantially 
lessen competition and would harm the public interest. 

Introduction. 

AT&T may think it has chosen an opportune time to try to acquire DirecTV. Policymakers 
and the press have been paying so much attention to long-rumored deals, such as Sprint/T -Mobile, 
and pending ones, such as Comcast/Time Warner Cable, that merger fatigue may be setting in. But 
during this time of industry consolidation, policymakers must ensure they pay close attention to the 
specifics of each new deal as it is announced. While it is important to analyze each proposal on its 
individual merits, policymakers should be attuned to the risks of an ever more consolidated 
communications marketplace. Thus, Public Knowledge appreciates that this subcommittee 
recognizes the need to closely scrutinize each merger that could significantly reduce competition 
and harm the public interest, 

AT&T is one of the nation’s leading telecommunications companies. It has millions of 
mobile and wireline telephone customers, broadband subscribers, and pay TV viewers, DirecTV is 
one of the nation’s largest pay TV providers, with nearly 20 million customers in the US (and 
nearly 10 million in Latin America), It operates a major satellite fleet and several sports networks. 

If AT&T buys DirecTV, it will significantly increase its scale as a communications provider. In 
addition to being one of the most significant telephone, broadband, and wireless providers, 
overnight, it will become a major pay TV provider as well, with a nationwide footprint. A merger 
of this scale — valued at nearly $50 billion dollars — cannot be approved unless AT&T shows both 
that it it will not substantially lessen competition, and that it would result in significant public 
interest benefits. AT&T has not done so. 

AT&T has failed to make its case that this merger would not harm competition. The 
proposed merger would remove a pay TV competitor from many local TV markets — a direct 
competitive harm. Y et it offers only to do some limited price-matching for three years to ameliorate 
this. Temporary, limited relief such as this cannot overcome the harm to consumers. 

AT&T has also failed to make its case that this merger will benefit the public interest. It 
makes several public interest promises that are much weaker than they first appear — and its record 
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of following through on past public interest commitments gives good reason to be skeptical even of 
the limited claims it makes. 

AT&T claims that cost savings on content will give it the incentive to upgrade its wireline 
network at a slightly faster pace. But it does not provide enough infonnation for policymakers to 
fully distinguish between its existing upgrade plans from any new investment. Past experience with 
AT&T shows that it has a habit of “promising” its existing business plans as merger commitments. 
Without specific, verifiable commitments that go well beyond what AT&T has offered thus far, it 
would be impossible for policymakers to verily later whether AT&T was living up to its promises. 
AT&T claims that these cost savings will allow it to become more competitive with cable — but it 
does not commit to actually lowering its prices or improving its service in any specific, verifiable 
ways. 


AT&T also claims that buying DirecTV will allow it to internalize the transaction costs 
associated with providing “synthetic” bundles — bundles of services provided by independent 
companies.' Currently, AT&T bundles its DSL service with DirecTV in many markets,^ and it 
could easily bundle a fixed wireless product with DirecTV, as well. AT&T argues that these 
“synthetic” bundles are not cost-competitive with the cable broadband/video bundle.' It promises 
the claimed cost savings associated with these more efficient bundles to perform slight upgrades to 
its LTE network, adding a fixed LTE service to its mobile LTE coverage areas. But the evidence 
suggests that even without this merger, AT&T plans to go ahead with its fixed LTE plans. These 
fixed wireless commitments do not amount to a public interest benefit sufficient to offset this deal’s 
competitive hanns. 

AT&T has simply failed to meet its burden. The burden is on AT&T to show that this 
merger would not harm competition. It has not done so. The burden is also on AT&T to show that 
this merger would have specific public interest benefits. It has not done that either. Instead, the 
evidence shows that this merger would hamper competition in many markets, further the digital 
divide, and exacerbate harmful industiy trends. Based on this record, the deal must be blocked. 


^ Description of Transaction, Public Inlcntsl Showing, & Related Demonstrations, Public Interest Statement, MR 
Docket No. 1 4-90, 66 (20 1 4) [hciciiiaftcrPiiW/c Interest Stalemenl\ 

^ Public Interest Slutemenl at 3. 

^ Some analysts dispute AT&T's cost -savings claims, and there is little rea^xm to think that customers who buy one 
wire, one box cable bundles will necessarily find AT&T’s promised bundles — w'hich may require a satellite dish as 
w'ell as a fixed LTE antenna to be installed on the customers premises — inoie appealing than purchasing standalone 
services. See Daniel Frankel,.4na/ys'/' casts doubt on AT&T's professed bundling efficiencies. Fierce Cable (Jtiii. 16, 
2014), http ://w'ww.fiercecable.com/stoiy/analyst-casts-doubt-atts-piofessed-bundling-efficiencies/20 14-06-1 6. 
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The Merger Would Result in a Significant Loss of Pay TV Competition. 

AT&T, a pay TV company, wants to remove DirecTV, another pay TV company, from 
the marketplace. This is a classic horizontal merger, and it would harm consumers. Antitrust laws 
do not permit mergers that would “substantially.. .lessen competition.”^ But instead of addressing 
the anticompetitive harms its merger would cause, AT&T attempts to distract from them. 

In a transaction where it seeks to buy a standalone pay TV service, AT&T argues that pay 
TV as a standalone product is decreasingly significant’ But the millions of DISH, DirecTV, and 
cable customers who purchase only pay TV and not a pay TV/broadband bundle demonstrate 
otherwise, and speak to the continuing relevance of this market. AT&T has been a broadband 
provider for longer than it has been a pay TV provider, so it is not surprising that it has more 
broadband-only than video-only customers. (Cable companies tend to have more video-only than 
broadband-only customers for a similar reason.) In any event, AT&T has almost 6 million pay TV 
customers.'' It makes a bold attempt to define itself out of the pay TV market, hoping this will 
distract regulators. But its attempt fails. 

Antitrust regulators must base their analyses on the here and now. They do not simply write 
off real competitive harms to a real market based on one company’s prediction that that market will 
one day go away or shrink in importance relative to some other market. As the Supreme Court has 
explained, antitrust law “focuses on tangible economic injury,” not “some abstract conception or 
speculative measure of harm.”’ It follows that when there is real harm, “some abstract conception 
or [speculation]” cannot be enough to dismiss it. The communications marketplace is indeed 
dynamic. Pay TV or even broadband Internet access may one day be replaced by something else. 
Yet antitrast laws must still apply. 

By reducing the number of pay TV competitors in each market where AT&T currently 
offers video service, this proposed merger would reduce consumer choice and violate the law. As 
Free Press’s Derek Turner has noted, in 64 local TV markets, the level of market concentration 
would exceed the Department of Justice’s merger guidelines.* This concentration would harm 
consumers in numerous ways. Less competition would lead to higher prices, worse service, and 
reduced access to diverse content. Even AT&T admits that this merger could exert upward 


M5tJ.S.C.§ 18(,20I4). 

■ Public Inlere.sl Slaiemenl at 68. 

AT&T, IJ-verse Update: 1014, https://u'v\’\v.att.coin/Cominon/about_us/pdf/uvei’se_update.pdf (last visited .Tun. 

20,2104). 

' Blue Shield of Va. v. McCready, 457 US 465, 475 n.l 1 (1982). 

^ S. Derek Turner, 77 (jm’ the ATScT-DirccTl'Merger Fails the Antilrusl Test, Free Pness (May 28, 2014), 
http :/A\'\w.freepress.net/blog/2014/05/28/how-att-directv-merger-fails-antitiust -test. 
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pressure on “the prices of standalone video or broadband,”’ suggesting only that this coM be 
offset by cheaper bundles (though it is not committing to offering cheaper bundles). 

To ameliorate this, AT&T is merely proposing only to offer, “for three years,” “standalone 
DirecTV satellite video service at nationwide package prices that do not differ between customers 
in AT&T’s wireline footprint and customers outside the footprint.”"’ But AT&T does not explain 
why, after three years, it would be acceptable for it to charge more to consumers in some markets. 
Nor does it commit to actually pause price hikes or keep prices low. 

This is straightforward. AT&T proposes to remove a video competitor from many local 
markets. This would cause real harms, and AT&T has articulated no offsetting benefits. Based on 
this record, antitrust authorities must block this deal. 

AT&T Has Not Shown That Any Public interest Benefits Would Flow from This 
Transaction. 

The Federal Communications Commission (FCC) cannot approve a deal of this kind unless AT&T 
can show that it would benefit the public." AT&T has not done this. 

AT &T states that it plans to “use the merger synergies to expand its plans to build and 
enhance high-speed broadband service to 15 million customer locations.”'^ In a number of places, 
it touts an even higher number, stating that “[w]ith this expansion, AT&T’s high-speed fixed 
broadband networks will cover 70 million customer locations.”" It requires some careful reading to 
figure out exactly what AT&T is promising. 

The 70 million figure is not new. In fact, AT&T has already promised more. In its 2012 
press release touting “Project VIP,” AT&T promised to provide wireline broadband service to 57 
million customer locations, and wireless broadband to 19 million additional customer locations." 
That’s a plan to serve 76 million customer locations with a broadband product — 6 million more 


^ Public Interest Statement al 8 1 . 

" Public Interest Statement al 55. 

"&e47 U.S.C. § .ll()(d)(2()14); Vi.Ti/.i>ii/AI.I,THI./AT&T Itivcslilun; Outer, 25 FCC Red al87161 22; 
AT&T/Cenlcnmal Order, 24 FCC Red. at 13,927 T 27. 

AT&T, A T&T ia Acquire DlRKCTl ', AT&T Newsroom (May 1 8, 20 14), 
http://about.att.com/stojy/att_to_acqviire_directv.html. 

Public hilere.sl Slalermnl at 39. 

" AT&T,a4J’t£J’ to Invest S 14 Billion to Si ^^nificantly Expand Wireless and IVitxdine Broadband Networks, Support 
Future IP Data Growth and New Services, (Nov. 7, 2012), 

http i/Zwvw. att.coni/gen/press-room?pid=23506&cdvn=news&net^'sarticleid=3 566 l&niapcode= [hereinafter 
Project VIP], 
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than the number it is promising to serve after this deal.'^ A commitment to serve 70 million 
customers with broadband cannot count as a merger-specific public interest benefit when AT&T 
already plans to serve 76 million. 

The 1 5 million figure, meanwhile, primarily refers only to marginal upgrades and not new 
build-out. 13 million of the 15 million are accounted for by AT&T’s plan to offer customers fixed 
wireless service — what it is now calling WLL, or wireless local loop.'* While AT&T claims that 
offering WLL requires “upfront investments,” it never quantifies what these are. Given that WLL 
is merely a specialized kind of LTE service, any additional investment to offer it in markets that 
already have LTE is likely to be minimal. AT&T will already have made the necessary 
investments in towers, electronics, and other necessary infrastructure. As an AT&T executive 
confirmed, “this new fixed WLL technology will make use of wireless spectrum and AT&T’s 
LTE network infrastructure.”'* AT&T’s claim that 85% of WLL customer locations “are expected 
to be outside of AT&T’s wireline footprint”'" must be viewed in this light: If these locations are in 
territory that AT&T already covers with mobile LTE service, then any additional investments are 
likely to be marginal. Even if these marginal upgrades were considered to be a public interest 
benefit, their small scale is not enough to counteract the harms stemming from the loss of 
competition. 

For the 1 5% of projected WLL customers that are within AT&T’s wireline footprint, this is 
nothing new. AT&T has planned to discontinue wireline service and offer wireless service to many 
of its rural customers for some time.® It has every incentive to do this already, since fixed LTE is 
cheaper to deploy and maintain than copper or fiber.^' But more fundamentally, it is difficult to see 
a transition from wireline service to wireless service as a benefit at all, much less a merger-specific 
benefit. Wireless service is less reliable than wireline service, has usage caps that limit what users 
can do with it,^^ and lacks many of the features that many customers (especially small businesses) 


'^Project VIP. 

Pt^blic hirerest Slaiemeiil al 44: Declaration of.lohn T. Stankey, (jioup Prc.sidcnl & Chief Slralcgy Officer, AT&T 
Inc., *1 53 (June 1 0. 20 1 4), {Public hnerent Stare?neni) IhcTcinallcr.SVtJM^cv l)eclaraiion\. 

Stankey Declaration al ^ 40, 

Stankey Declaration al ^ 48. 

Stankey Declaration al ^ 54. 

Slaccy Higginbolham, Here SNHplan to kilt its copper network and leave rural America behind, 

Crigaom (Nov. 7, 20 1 2, 6:57 AM), 

littp://gigaoni.coin/20 12/11 /07/licrcs-atts-14b-plan-to-kill-its-coppcr-nct\vork-and-lcavc-mral-amcrica-bcliind; 
Ryan Knutson, Plan Forihe Future: No I^ndlines, Tmss Regulation, Wall Stneet .Touinal (Apr. 7, 2014, 
10:39 PM), http://online.wsj.eom/news/aitlcles/ST310001424052702304834704579403090132S8214S. 

The Difference Engine: Scrap the copper. The Economist (Jan. 7, 201 1, 3:16 PM), 
http://\\yw.economist.coin/blogs/babbage/201 l/01/last_niile. 

VrT.L "will have a usage allo'wance that will readily satisE'’ most customers' needs.” Public Interest Statement at 
43. 
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depend on.^^ Finally, if any of the customers that AT&T plans to make WLL available to that it 
says currently have no terrestrial broadband^'' are within AT&T’s wireline footprint, policymakers 
should ask whatever became of AT&T’s 2006 commitment to serve 100% of the population in its 
footprint with broadband (wired and wireless).^ Why have these customers gone without AT &T 
broadband for so long, and why should we think that promises in this merger will turn out any 
different than past unmet merger promises? 

The remaining 2 million of AT&T’s 15 million number likewise does not consist of new 
buildout, but instead references fiber-to-the-premises upgrades to AT&T’s existing network. These 
upgrades are for the most part already in planning^ (and are therefore not merger-specific). While 
AT &T claims these 2 million customer locations go beyond its current plans for 
fiber-to-the-premises (“FTTP”) upgrades”, there is no baseline for comparison, since AT&T’s 
current FTTP plans are not public. Further, this plan’s timeframe is uncertain: AT&T has 
“committed” to completing these upgrades in 4 years^* — but if FTTP upgrades are already 
underway, does this 4-year commitment apply to the final 2 million beyond its existing plans 
(meaning that within 4 years, AT&T’s entire FTTP rollout will be substantially complete) or only 
to the next 2 million upgrades? AT&T does not say. AT&T also states that “[of] these additional 
customer locations, [its] current assessment is that most have access only to AT&T’s [DSL] or no 
AT&T wireline broadband Internet offering at all.”” Again, without firm numbers it is impossible 
to weigh the public interest benefit, if any, of these claims. And there are further questions: Do any 
of these customer locations that have no AT&T broadband service currently have AT&T wired 
telephone service? Are they areas unserved by any form of wired communications technology at 
all? Or are they new, “greenfield” development — where one would expect AT&T to deploy FTTP 
technology instead of fiber-to-the-node or copper’ The only network upgrades that policymakers 
can even consider in weighing this transaction are those that would not have happened but for this 
transaction. AT&T has not provided enough data to begin to address these questions. The data that 


Public Protecting Businesses and Consumers in the Phone .\tetwork Transition (March 15, 2014), 

liUpsi://vvwvv,puhlicknovvlcdgc,org/documcnls/prolccliiig-busincssc8-imd-coii.sumcr:i-in-lhc-phonc-nclworiv-lrimsili 
on. 

AT&T claims dial ahouL 2.6 million olThc customer locations it will make Wld. available to “have no access Lo 
Lcrrcslrial broadband sendees lodav Public Interest Statement at 44. It bases this on NTIA data. Stankey 
Declaration at 23. ll is unclear if AT&T means to say that it will expand WI.L lo areas that cLirrenlly have no LTH 
service (LTH meets AT&T’s and the NTlA’sdelinilion olTerrestrial broadband) or whether, as seems more likely, 
that AT&T means lo say that it will expand WLI, lo areas that have no access Lo terrestrial /i.wcy broadband today. 

FCC Appmves Merger of AT&T Tne. & Bell South Corp.,FCC (Dec. 29, 2006), 
https://a]')ps.fee.gov/cdocs_public/attachmatch/D(X'-269275Al .pdf [licreinaftcr BellSouih Merger Press Release], 

AT&T is expanding its "U-Verse wdtli OigaPowef” service, which it launched in Austin to compete with Google 
Fiber, to “more cities. ” AT&T, .ATcitT U-ve}-se with GigaPoweris expanding, 
http:/Av'\w.att.coni/att/gigapowercities/ (last visited Jun. 20, 2014). 

Public Interest Slalemenl at 4 1 . 

Public Interest Slalemenl at 4 1 . 

Stankey Declaration at ^46. 
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are available tend to show that AT&T’s promised network upgrades are already underway, and are 
unrelated to this proposed merger. 

In any case, which version of AT&T’s FTTP commitments should policymakers put stock 
in: the sworn declarations of AT&T executives, or the not-quite-accurate paraphrase of these 
statements in AT&T’s FCC public interest filing? John T. Stankey, AT&T Group President and 
Chief Strategy Officer, stated in the record that “Our analysis confirms that this transaction wilt 
justify deploying [FTTP] to at least 2 million additional customer locations.’’’” He was only willing 
to commit to stating his view of the economic incentives, and plans for future AT&T netw ork 
financing. Y et in its filing, citing only Stankey’s statement (and a similar incentives analysis by 
Michael Katz, an economist), AT&T claims that “AT&T will deploy its highest-speed fiber 
connections. ..to at least 2 million more customer locations.’”' Needless to say, there is a difference 
between whether a network upgrade, under some analysis, is “justified,’’ versus a firm commitment 
to complete that upgrade. AT&T should clarify whether it will actually deploy new FTTP 
upgrades or whether its commitment is only that such upgrades might be “Justified.’’ 

AT&T’s promises in this merger proceeding should be put in the context of its previous 
build-ouFupgrade promises from past proceedings. In 2006, pursuant to its merger with BellSouth, 
AT&T committed to providing broadband to 100% of the residences in its wireline footprint.-’^ 

This commitment included a promise to provide wireline broadband to 85% of the residences, with 
other residences offered some form of wireless service (a precursor to its current wireless local loop 
(“WLL”) promises). '' Yet by 2012, promises of future broadband buildout were still on the table, 
as AT&T again promised to finally provide wired broadband to 75% of the “customer locations” 
(residences plus businesses) in its footprint.”' AT&T’s shifting terms of reference (residences, 
population, customer locations) can make it difficult to pin down to what extent it has even 
attempted to comply with its past promises, but recent documents" confirm longstanding customer 
reports"’ that there are areas within AT&T’s service territory where it offers no broadband service 
at all, wireless or wireline, contrary to its 2006 commitment. 


^ Stankey Iktclamtinn at 44 (emphasis added). 

Stankey Ikeclat'atton at 44 (emphasis added). 

BellSouth klergei' Ptess Release. 

BellSttulh \feryei' Pi'e.s.s Release. 

Project IIP. 

AT&T Proposal for Wire Center Tiials, CJN Docket No. 13-5, CiN Docket No. 1 2-353, at 8 fn 9 (Feb. 27, 2014) 
http ://connected. att.coni/extemal/publicpolicyviewsnews/as_filed_redacted_\fiie_center_tii al_plan.pdf 
^ Geny Smith, Many Rural AT&T C ustomers Still Lack High-Speed Inientei Despite Merger Promise, HuflPost 
Tech (Nov. 18,2012), 

http :/A\yw.huffingtonpost. com/20 12/1 1/1 8/rural-att-customert;-merger-hitemet_n_l 9 14508.html. 
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Again and again, AT&T makes the same arguments and the same promises when it wants 
to acquire a competitor.'"^ Yet no merger ever seems to be quite enough for it to achieve its goals, 
leaving AT&T ample headroom to re-promise and re-commit to the same goals the next time 
around. In the T -Mobile proceeding in 201 1 , Consumer Watchdog made this very clear with a 
letter highlighting the similarities between what AT&T was claiming in that transaction to what it 
promised in the Cingular proceeding.'^* At some point, policymakers should simply demand that 
AT&T live up to its existing commitments rather than allowing it to commit to them once more. 

AT&T also has a history of claiming that mergers are necessary for investments even when 
its own behavior proves otherwise. In 201 1, AT&T committed to cover 250 million Americans 
with LTE by the end of 2013, “as a result"' of the AT&T/T -Mobile transaction.'"^ Of course, 
regulators rightly blocked that merger. Yet by the end of 2013, AT&T covered 270 million 
Americans with LTE.‘^'^ A clear example of AT&T not only meeting, but exceeding, a past 
build-out commitment nevertheless shows that AT&T’s claims must be taken with a grain of salt. 
While AT&T said at the time that the T-Mobile transaction was a necessary prerequisite to this 
investment its own actions prove that this was not the case. This is another reason for policymakers 
to be skeptical of any claims AT&T makes today. 

The balance of AT&T’s public interest argument is similarly thin. It is not promising any 
new kinds of services — just new bundles. Instead of promising lower prices for consumers, AT&T 
talks about cost savings for itself It is agreeing to abide by net neutrality rules which largely 
exempt wireless. In short AT&T has not provided the compelling public interest justification it 
needs if it is to be allowed to purchase DirecTV. 


Jon Bxo&\<An.AT&T mokes (he same promises every time it buys a new company, Ars Teclinica (Jun. 10, 2014, 

5:20 PM) 

hup ://arslcchnica.coni/busincsiii/20 1 4/06/all -miikcs-lhc-samc-pmmisos-cvow-iimc-il-buys-u-ncw-company/; Bruce 
Kusiliiiik./JTc&TC<7« 'Say Anything': AT&T IP Transition Trials and the Direct IV Alerger Documents Contradict 
Pievious Broadband Commitments, Huflposl Business (Jun. 1.3, 2014, 2: 10 AM) 
hUp://w\vw.huningLonposL.eom/baiee-kushnick/all-ean-say-anylhing-aU_b_549071 4.hlml. 

Consumer Watchdog, Re: AT&T and Deuisch Telekom AG Application Seeking h'CC Consent to the Transfer of 
Control of the Licenses and Authorizations Held by T-XIohile Acquisition ofT-Mobile USA, Inc. audits 
Subsidiaries to A T&T Inc., W'T Docket No. / }-65 (Aug. 9, 201 1 ), 
hUp://apps.fec.gov7cefs/documenL/vie\V?id=7021701 394. 

Marlene H. Doitcli, Notice of Ex Parte Preseniaiion: hi re Applications of AT&T Inc. and Deutsche Telekom AG 
for Consent to .Assign or Transfer Control ofJAcenses and .Aulhorizalions, WT Dkt No. / 1-65 (Aug. 8, 20 1 1 ), 
http ://apps.fce.gov/ecfs/docuinent/YieW?id=7021 701 223. 

AT&T,A/ort' Than 270 Million People Now Covered by the Nation's Most Reliable 4G LTE Network (Jan. 6, 
2014 ), 

http://\ww.att.coni/gen/press-room?pid=25187&cdvn=news&net^'sarticleid=37370&niapcode=consuineiimk-att-w 

ireless-networks. 
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If This Transaction Goes Forward, There Would Be Public Interest Harms That Go heyond 
Loss of Competition in the Pay TV Market 

Because AT&T and DirecTV have not shown any public interest benefits that would flow 
from this transaction, and because they have not made the necessary public interest showing, 
regulators must block this transaction. But policymakers should also consider public interest harms 
that may flow from this transaction. This testimony will focus on just two of these, but there are 
likely many more. 

Second-class seryicefor rural America 

“Universal service” is the concept that all Americans should have access to adequate 
communications facilities, and that they should be able to use them to access whatever information 
and speak to whoever they wish."” It is not a telephone-specific concept — its origins come from the 
postal service, and policymakers increasingly apply universal service concepts to broadband. 
AT&T should be familiar with the concept. While the goal of universal service pre-dates AT&T, 
Theodore Vail, a seminal figure in AT&T’s history, coined the term.''^ The principles of universal 
service for telecommunications are enshrined in law. One relevant provision states, 

Consumers in all regions of the Nation, including low-income consumers and those in 
rural, insular, and high cost areas, should have access to telecommunications and 
information services, including interexchange services and advanced telecommunications 
and information services, that are reasonably comparable to those services provided in 
urban areas and that are available at rates that are reasonably comparable to rates charged 
for similar services in urban areas.''^ 

AT&T’s plan to shift its rural wireline customer base to WLL flies in the face of this standard. To 
be sure, our communications policies should be technology-neutral. When analyzing whether 
service is “comparable” between urban and rural areas, policymakers should look to objective 
metrics such as bandwidth, throughput, latency, and reliability. The problem with WLL is not that 
it is wireless, but that it falls short under these objective and neutral metrics. While AT&T claims 
that WLL will be “comparable, and typically superior, to the best wireline services available in the 
areas in which the fixed WLL solution will be deployed,”'” this is not the standard its service 
should be held to. Rural service should be comparable to that offered in urban areas. WLL is 


rCC, Universal Service, FCC Ttncvclopedia http;//\v\\w.fcc.gov/encvclopedia/uniYersal-serv'ice (last updated 
.Tun. 20,2014). 

Milton Mueller, "Universal setvice” and the new Telecomnmnicalions Act: Mylhology- Made Law, Rutgers 
University SOILS, http :/A\v\"w. vii.org/papeiti/cacm.htm (last visited .tun. 20, 2014). 

” 47 U.S.C. § 254 (2014) (emphasis added). 

Slankey Declaralion at ^ 48. 
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hardly comparable to AT&T’s fiber-to-the-node and fiber-to-the-premlses products, and even falls 
short of DSL (and TDM telephony) in several ways as well. Even basic copper line service can 
outperform WLL — by working with a wider variety of third-party equipment, for example, and by 
having an independent power supply.*^ 

Neither are the rates comparable. With WLL, you pay more for what you get, and have to 
abide by a rate plan with usage caps.* Policymakers should be wary of any deal that furthers the 
urban/rural digital divide and enables AT&T to consign rural Americans with second-class service. 
While policymakers should welcome new competition, including from fixed wireless services, this 
does not mean that rural Americans should only have access to less-capable technology. 

Discriminatory treatment oj video traffic 

Prior to this transaction, AT&T had plans to enter the online video market,"*^ and AT&T 
expects that this deal would “propel the development of new [online video] products.”* AT&T 
would likely be able to use DirecTV’s buying power as a large content distributor to access content 
on more favorable terms. Of course, new competition in the video marketplace (whether online or 
otherwise) could benefit consumers, provided it was made available to customers of any ISP or 
wireless carrier. But, as a vertically integrated ISP, AT&T would have the incentive to discriminate 
in favor of its own services, and to make an online video product available only to its own 
broadband subscribers. The FCC’s Open Internet policies — at least during those windows in 
which they are in effect — are supposed to protect consumers and competition from this sort of 
behavior. But because the FCC’s Open Internet rules have been vacated in part, policymakers 
should be wary of a deal that enhances AT&T’s incentive to discriminate in favor of its proprietary 
services. While AT&T has agreed to abide by the terms of those previous rules for a brief period of 
time, it should be noted that the rules in question did not offer full protection to mobile users. 

AT&T in particular has a history of flouting net neutrality principles when it comes to wireless,® 


Preserving Public Safety’ and A'etwork Reliability in the IP Transition: Before the Subcomm. on 
CoTJimufiicariom, Technology, and the Intetvei of the S. Comm, on Commerce, Science, and transportation. 1 1 3lh 
Cong. (2014) {Te.siimony of. Jodie Griffin, Senior Staff Attorney, Public Knowtedgefavaitahte at 
blips: //WWW. publieknovvlcdgc.org/asscls/uploads/documcnLs/IFrransilionTcvSliTnony.pdl). 

Public Interest Statement al 43. 

See Pres.s Release, AT&T. The Chernin Group and AT&T Create New Venture to Acquire, Invest In and Launch 
Online Video Businesses (April 22, 2014), 

littp://about.att.coni/stoi’)'/thc_clicniiti_gn’>iip_ajid_att_crcatc_ncAV_vcnturc_to_acquii’c_iiivcst_in 

_and_launch_on]ine_video_businesses.htnil. 

Public Interest Statement at 29. 

John Bergmayer,.4rcfcr Will Eventually Do the Minimum Users Expect, Public Knowledge (May 21, 2013 ), 
littps://m\'w.puhlicknowledge.org/neA\'s-blog/blogs/att-will-eventually-do-imnimum-users-expect; Jolm 
UrC-Ygmecs Qi, Holding AT&T to Account for Blocking FaceTime on iPhones and iPads, Fhiblic Knowledge (Sept. 18, 
2012), ' 
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and certain behaviors that work against the open Internet (e.g., AT&T not counting its own video 
services against data caps, w-hich disadvantages competitors and reduces consumer choice) w-ould 
become much more likely if this merger is approved. 

Conclusion. 

AT&T has not shown that any public interest benefits would overcome the competitive, 
public interest, and other harms that would flow from this merger. On this record, it must be 
blocked. 


littps://wwv.publicknowledge.org/news-blog/blogs/holding-att-to-accouiit-for-blocking-facetime-on-ipliones-aiid- 

ipads. 
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Mr. Bachus. Thank you, Mr. Bergmayer. 

Mr. Lieberman? 

TESTIMONY OF ROSS J. LIEBERMAN, SENIOR VICE PRESIDENT 
OF GOVERNMENT AFFAIRS, AMERICAN CABLE ASSOCIATION 

Mr. Lieberman. Thank you. 

An unprecedented wave of consolidation is occurring within the 
video programming and distribution industries that will transform 
the competitive market and consumer experience. This is cause for 
concern. Congress and regulators, therefore, must not only review 
the pending deals. It must also examine and act to address the un- 
derlying market problems fueling them. 

Focusing on AT&T’s deal, it is important to realize DIRECTV is 
not only a nationwide provider of pay-TV service, it is also a pro- 
grammer with interests in three regional sports networks and na- 
tional programming. This gives DIRECTV an economic incentive 
and ability to charge its rivals higher fees for its programming, es- 
pecially its regional sports networks. 

Smaller caWe operators are concerned that this deal will lead 
DIRECTVs programmers to hold out for even higher rates. With 
26 million subscribers, AT&T and DIRECTV combined will com- 
mand better programming deals than DIRECTV would alone. This 
means higher video profits for both DIRECTV and U-verse services. 
Regulators have accepted that as the per video subscriber profits 
of a vertically integrated pay-TV provider rise, so does its interest 
in boosting its rivals’ costs for its programming. Accordingly, pay- 
TV providers will feel the pinch when negotiating for DIRECTVs 
programming and their customers will pay. 

Regulators should not approve the merger without addressing 
this matter. While DIRECTV remains subject to program access 
rules as an FCC condition from a prior deal, it is no longer subject 
to an arbitration condition. However, re-adopting this arbitration 
condition is not enough. It had design flaws that left smaller cable 
operators under-protected. To shield these operators fully, these de- 
fects must be eliminated. 

Congress and regulators must also look at the bigger picture by 
reviewing existing rules to ensure that industry-wide problems, 
particularly those driving consolidation, are addressed. This will 
ensure consumers continue to benefit from a competitive pay-TV 
market that includes smaller operators. ACA members have long 
raised alarms about large broadcasters and programmers increas- 
ing rates and carriage demands and their discriminatory pricing 
practices. The programming costs for a smaller provider is signifi- 
cantly higher than for a larger provider. The spread, thought to av- 
erage about 30 percent, puts my members at a substantial dis- 
advantage to bigger competitors like DIRECTV, DISH Network, 
and Comcast. 

AT&T’s desire to acquire DIRECTV does not surprise smaller 
cable operators. Even though AT&T’s subscriber base nearly ex- 
ceeds that of all smaller cable operators combined, its motives for 
buying DIRECTV point to it facing similar market problems. Like 
ACA’s members, AT&T also understands its competitive standing 
is likely to worsen if the Comcast/Time Warner Cable and Comcast/ 
Charter deals are approved. While AT&T can lower its program- 



45 


ming costs and better compete by purchasing DIRECTV, smaller 
cable operators cannot because they lack AT&T’s financial re- 
sources and scale. Unable to spend their way out of trouble, these 
video providers will struggle increasingly to remain viable. 

Some critics of AT&T’s deal raise concerns about the number of 
pay-TV providers decreasing from four to three in U-verse terri- 
tories. In rural areas where three video service providers typically 
exist, programming cost issues have driven some smaller cable op- 
erators to close systems, leaving consumers with only two satellite 
TV providers. 

Although the slow but steady decrease in competition in rural 
areas has not generated much concern from Washington, it should 
because it is harmful to rural America and often signals wider mar- 
ket problems. These trends are not irreversible. Congress and regu- 
lators can take action to prevent my members and their customers 
from simply being unreasonably disadvantaged compared to their 
larger competitors. 

In conclusion, there are three areas where oversight and action 
would be meaningful. 

First, by examining and addressing programmers’ discriminatory 
pricing practices against smaller pay-TV providers. 

Second, by modernizing program access rules by updating the 
FCC’s definition of a buying group. 

And third, by updating the FCC’s outdated regulatory fee cat- 
egories so all pay-TV providers, including DIRECTV and DISH, pay 
their fair share. 

Thank you and I look forward to your questions. 

[The prepared statement of Mr. Lieberman follows:] 
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Chairman Bachus, Ranking Member Johnson, and Members of the Subcommittee, my 
name is Ross J. Lieberman, Senior Vice President of Government Affairs of the American Cable 
Association (“ACA”). Thank you for inviting me to speak about AT&T inc.’s (“AT&T”) acquisition 
of DiRECTV, the nation's second largest subscription television provider and owner and 
manager of popular video programming nefworks. 

We are in the midst of considerable consolidation within both the multichannel video 
programming distributor (“MVPD") and video programming markets that will have major 
ramifications for consumers and competition. In 2011, Comcast, the nation’s largest MVPD, 
acquired broadcast and cable programming giant NBCUniversal (“NBCU”), Comcast has now 
announced plans to grow its MVPD business even larger by acquiring Time Warner Cable 
(“TWC”), the nation's second-largest cable MVPD, and to divest to and swap systems with 
Charter Communications to create another industry giant. For the past several years, in a 
series of deals large television station groups in the broadcast industry have also been merging. 
Recent reports also indicate that large programmers are looking to get even larger by acquiring 
mid-sized programmers, like AMC Networks, whose AMC channel is home of the popular 
“Walking Dead” series, and Scripps Networks, the company behind HGTV and the Food 
Network. Now AT&T is acquiring DIRECTV. The cumulative impact of these transactions will 
transform the industry, the competitive marketplace and the consumer experience and should 
be cause for concern. 

Congress, federal and state antitrust authorities and regulators, and local governments 
each have a critical role in analyzing the pending deals and addressing harms they create, 
either through divestitures and behavioral remedies or outright denial. In this regard, ACA is 
pleased that this Subcommittee, which has oversight over competition and antitrust law, is 
holding this hearing. But more is needed. In addition to reviewing individual transactions. 
Congress should review existing rules and regulations to ensure that industrywide problems are 
addressed so the new market order does not harm consumers by hindering the ability of firms 
other than the merging parties to compete effectively. 

As I discuss below, the proposed AT&T/DIRECTV transaction will increase the incentive 
of DIRECTV-affiliated programmers to charge higher prices to their rivals, including hundreds of 
small and medium-sized MVPDs. ACA believes that regulators reviewing the transaction should 
adopt conditions to head off this potential harm. The deal also highlights existing problems in 
the video marketplace, such as significant price discrimination in the programming contracts of 
the large programmers and broadcasters, as well as rules and regulations that do not apply in a 
competitively and technology neutral manner. Congress and the Federal Communications 
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Commission (“FCC") need to ensure that consumers who reside in markets served by smalier 
MVPDs wiii not lose any competitive options or see their prices increase as the consoiidation 
wave continues. This transaction and the others referenced above warrant prompt action by 
Congress and the federai agencies. 

I. Introduction to the American Cable Association 

In the U.S., nearly 100 million households purchase subscription TV. More than 80 
million households subscribe to broadband. While big companies like Comcast. DIRECTV, 

DISH Network, TWC, AT&T, Verizon, and Charter serve most of the market, there are nearly 
850 small and medium-sized MVPDs that provide the “triple play” of video, broadband Internet 
access, and voice services in local markets in all 50 states to nearly 7 million video subscribers. 
These are ACA’s members. In some instances, these operators provide these same services in 
markets the big companies have ignored. In other instances, they provide competition to the big 
operators. ACA members are rarely household names on the national scene. But they are 
highly valued in the communities they serve. Their local ownership and local focus provides a 
unique alignment of their incentives to build robust networks and offer valuable programming 
with the interests and needs of the local communities they serve. 

The small and medium-sized operators of ACA - which include cable operators, rural 
telephone companies, and municipally-owned service providers -, serve a number of important 
functions in the U.S. communications market and in society at large. ACA members: 

Provide broadband in rural areas . As the National Broadband Plan noted in 2010, 
providing rural broadband is one of the great infrastructure challenges of the 21®* 
century. Despite the high costs of building networks in more sparsely populated areas, 
ACA members have been building out broadband in rural areas for years. Most of them 
do so without any government funding, saving taxpayers billions in support for 
government-funded broadband networks. 

Provide competition and choice in urban areas . Some of ACA’s biggest members, like 
WOW!, RCN, Wave Broadband, and Grande Communications, are competitive providers 
of cable, broadband, and voice services in urban areas. These companies entered 
markets that are dominated by large cable companies and incumbent telephone 
companies, bringing choice and price competition in the process. Today, ACA members 
provide choice to more than five million residences in the U.S. 

Provide services to community institutions and business in underserved areas . ACA 
members make available high-speed Internet access, private data networks and 
multiline voice products to tens of thousands of community institutions in small cities and 
rural areas. Nearly one million small businesses in rural areas have access to these 
advanced communications products from ACA members, 

II. AT&T, DIRECTV, and the Competitive Landscape 

AT&T and DIRECTV are both participants in the MVPD industry, which distributes video 
programming to consumers. DIRECTV also participates in the related video programming 
market, which provides this programming to these distributors. 

AT&T is the fifth-largest MVPD. It is an IPTV MVPD operating under the U-verse brand, 
with about 5.7 million MVPD subscribers. U-verse video is available to between 24.5 million 



and 33 million TV homes in 142 markets across 22 states. Some small and medium-sized 
cable operators compete head-to-head against AT&T’s U-verse service. The degree of 
competitive overlap of smaller cable operators with U-verse varies. However, where there is 
overlap, robust competition exists. 

DIRECTV is the second-largest MVPD with approximately 20 million video subscribers in 
the U.S. It provides satellite MVPD service in all 50 states to nearly all 116 million TV homes. 
Small and medium-sized cable operators compete against DIRECTV whose service area either 
completely or nearly completely overlaps with all smaller operators. There is also robust 
competition between smaller cable operators and DIRECTV for video customers, 
notwithstanding the fact that most of these cable operators make available a “triple play" service 
and DIRECTV primarily offers only a standalone video service. DIRECTV and the other direct 
broadcast satellite provider (“DBS"), DISH Network, offer video service comparable to the video 
service of cable MVPDs at competitive prices, and existing double- and triple-play customers of 
smaller cable operators are willing to discontinue just their video service with a triple-play 
provider in order to switch to DIRECTV or DISH Network. Smaller cable operators report that 
offering the triple-play service is not attractive enough on its own to prevent DIRECTV and DISH 
from luring customers away. Price, content, and customer service still matter a lot in the MVPD 
market, and DIRECTV’S offering of the NFL Sunday Ticket makes its service particularly 
attractive to a large subset of valuable customers. Even senior executives at DIRECTV seem to 
agree that video service offered as part of a friple play is a competitor, according to recent 
remarks made prior to AT&T’s announced acquisition.' 

In the video programming industry, DIRECTV owns or manages three regional sports 
networks (RSNs): Root Sports Pittsburgh, Root Sports Rocky Mountain, and Root Sports 
Northwest. It also has interests in some national programming networks, including the MLB 
Network and the Game Show Network. Most small and medium-sized cable operators 
purchase some DIRECTV-affiliated programming. ACA is aware of at least 120 smaller cable 
operators carrying one or more Root Sports regional sports networks. Additionally, there are 
more than 600 small and medium-sized MVPDs that carry the Game Show Network through 
these networks’ agreements with their buying group, the National Cable Television Cooperative 
(“NCTC”). Moreover, many individual smaller MVPDs have individual contracts with the MLB 
network. As a vertically integrated MVPD, DIRECTV has an incentive and ability to 
disadvantage its MVPD rivals in the sale of this programming by charging higher prices. The 
harm to its rivals, which includes hundreds of smaller operators currently carrying its 
programming, and ultimately to consumers, is particularly significant with regard to its RSNs - 
its most popular programming. 

III. The Proposed Transaction Will Increase DIRECTV-Affiliated Programmers’ 
Incentive to Charge Higher Prices to AT&T/DIRECTV’s Rivals 

ACA’s members are concerned with the combination of AT&T’s distribution assets with 
DIRECTV’S distribution assets because it will incentivize DIRECTV-affiliated programmers to 
charge higher rates to the merged firm’s rivals above and beyond existing incentives. This 
conclusion is based upon economic theory and evidence relied upon by the FCC in analyzing 
previous transactions involving MVPDs that have interests in programming. In these reviews, 
the FCC found that companies that own programming have an incentive to disadvantage their 
rivals in the sale of their affiliated programming in proportion to their per-video-subscriber profits. 


' See “AT&T/DIRECTV: Regulatory and Business Takeaways from AT&T’s Merger Application," Bernstein 
Research, at Exhibit 3 (June 19, 2014). 



In other words, if the profit margin per video subscriber of a vertically integrated MVPD rises, so 
does its incentive to harm its rivals by either withholding its programming permanently or 
temporarily during negotiation impasses, or simply by forcing them to pay higher prices for this 
programming.^ 

AT&T and DIRECTV assert their proposed deal creates efficiencies, and to the extent 
this is true, many of these efficiencies will increase the profit per video subscriber of both U- 
verse and DIRECTV. As AT&T notes in its filing, the most significant cost savings from the 
proposed deal will come from the merged firm's ability to negotiate better programming deals. 
These cost savings will be fully realized as DIRECTV’S existing programming contracts expire 
and are renegotiated. By adding AT&T’s 5.7 million MVPD subscribers to DIRECTV’S 20 million 
MVPD subscribers, the merged entity will become a “must have” distribution outlet for 
programmers, enabling it to command larger volume discounts than either firm is currently able 
to obtain. As AT&T notes, the deal also creates other costs savings, most of which appear to 
be realized in the near term.^ These cost savings in the aggregate will materially lower the cost 
of doing business for both the U-verse and DIRECTV service, and the U-verse and DIRECTV 
services will be more profitable per subscriber combined than as stand-alone entities. 

Accordingly, the increased profitability per video subscriber that is realized by the 
proposed AT&T/DIRECTV merger will increase DIRECTV-affiliated programmers’ incentive to 
charge higher prices to the merged firm’s rivals, and the harm will be particularly significant with 
regard to its RSNs. If AT&T/DIRECTV acts on this incentive, the deal will harm DIRECTV’S 
rivals in markets where its programming is available, and ultimately their customers as well. 

IV. Regulators Should Adopt a Remedy to Eliminate the Ability of DIRECTV- 
Affiliated Programmers to Charge Higher Prices to AT&T/DIRECTV Rivals 

While the Communications Act directly deals with vertically integrated cable operators, it 
does not have a provision preventing AT&T/DIRECTV from disadvantaging its rivals through the 
prices charged for affiliated programming. The existing program access rules prevent only 
cable operators and cable-affiliated programmers from engaging in unfair acts and practices, 
including imposing on other MVPDs discriminatory prices, terms, and conditions. These rules 
do not apply to programmers affiliated with DBS providers, like DIRECTV, or to non-cable 
MVPDs, like AT&T, Despite this fact, up until recently, rival MVPDs that reached an impasse in 
their negotiations with DIRECTV for its RSNs had a right to take DIRECTV to arbitration 
pursuant to a voluntary commitment with the FCC agreed to by DIRECTV when Liberty Media 
acquired DIRECTV. However, this condition, which was in place for more than six years, 
expired on February 27, 2014, 


^ For a complete discussion on the bargaining theory framework for analyzing the competitive effects of 
vertical integration, see “Vertical Mergers in the Video Programming and Distribution Industry: The Case 
ot Comcast-NBCU, ” Protessor William P. Rogerson (2012), available at: 
httD://tacuitv. wcas.northwestem.edu/~wpr603/Comcast-NBCU. pdf . 

^ According to AT&T’s public interest statement, the proposed deal will allow AT&T and DIRECTV to 
consolidate broadcast centers, combine the distribution assets of AT&T’s IP network and DIRECTV’S 
satellite network, and to reduce costs associated with the operation ot DIRECTV’S and AT&T’s super- 
hubs. It also will allow the merger of installation and service operations, and allow AT&T and DIRECTV to 
save money with respect to their customer call center operations, IT systems, and other general 
administrative and headquarters tunctions and services. 
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ACA believes regulators should impose a condition on AT&T/DiRECTV that prevents 
DiRECTV-affiliated programmers from disadvantaging the merged firm’s rivais in the prices it 
charges. However, it would not be adequate to adopt similar arbitration conditions to those 
previously imposed on DiRECTV or the more recent version imposed on Comcast-NBCU. 
Those arbitration conditions, aithough weli-intended, have a number of defects and problems 
limiting their effectiveness, particularly for small and medium-sized MVPDs. In particular, 
arbitration, even with one-way fee shifting, remains too expensive for individual small and 
medium-sized MVPDs to utilize. Smaller MVPDs also cannot precisely predict the results of an 
arbitrator’s calculation of fair market value because they do not have precise information on the 
key factors that an arbitrator would likely use to make its determination, which is a problem 
exacerbated by the fact that much of the information is known by the programmer. Further, the 
manner in which a bargaining agent appointed by individual MVPDs could potentially avail itself 
of the arbitration conditions was poorly articulated and incompletely described in the FCC’s 
Comcast-NBCU Order. ACA hopes to work closely with both the Subcommittee and the FCC 
throughout the year to explain the problems with arbitration conditions previously crafted by the 
agency and explore ways to fix them. 

V. Congress and Policymakers Must Concurrently Address Regulatory 

Inconsistencies that Aggravate Existing Market Problems Facing MVPDs, 
Particularly Smaller MVPDs 

Congress and regulators cannot limit their time and effort to looking just at deals like 
AT&T/DIRECTV and Comcast/TWC/Charter; they must provide enhanced oversight of the 
market as a whole, and update rules and regulations that work in the new market order. If all 
the pending MVPD deals are approved, the largest video distributors will grow even larger, 
creating an even greater disparity with the smallest providers with whom they compete. 
Moreover, the programming market is likely to respond to large video distributors getting larger 
by getting larger themselves, which will give these programmers even greater bargaining 
leverage over the smallest cable operators. Smaller cable operators need Congress to review 
the existing rules and regulations that govern the market to ensure that industrywide problems, 
which cannot effectively be dealt with through a merger review, are also addressed. This will 
ensure consumers that receive service from companies not growing larger through acquisition 
can continue to benefit from a competitive market. Given the mounting problems in the market 
even before the Comcast/TWC/Charter and AT&T/DIRECTV deals were announced, the public 
can’t wait years for Congress to act. Action must be taken soon before smaller MVPDs exit the 
market, because once a smaller MVPD exits a market, particularly in rural areas, it is unlikely 
that Wall Street or Main Street will fund its return, or that government programs will help. 

Although not all the marketplace problems can be easily addressed, ACA specifically 
urges Congress and the FCC to take action to better ensure that smaller MVPDs are not 
unreasonably disadvantaged compared to other industry participants, and that rules applied to 
smaller MVPDs are applied in a competitively and technologically neutral manner. The 
following are some examples where oversight and action by Congress or the FCC are 
appropriate at the same time that regulators decide whether to approve the AT&T/DIRECTV 
and Comcast/TWC/Charter deals. 

Promoting Competition by Ensuring that Price Discrimination in Programming Contracts is Not 
Harming Consumers and Competition 

For the last decade, small and medium-sized operators have been outspoken about the 
rising cost of programming, particularly sports programming, and the increasing demands of 
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programmers to require their customers to receive and pay for unwanted programming, in the 
early years, smalier MVPDs were aione in their concerns, but now these concerns are shared 
by larger MVPDs as well. For most MVPDs, the single largest cost of providing video service is 
programming cost, and the relative cost of programming for smaller MVPDs is significantly 
higher than for larger MVPDs because of the discriminatory pricing practices of the large 
programmers. The spread between the largest and smallest is commonly thought to average 
about 30%. As ACA has noted in the past, this price discrimination is not justified based on the 
cost of delivering the service to the distributor. Given that most MVPDs have at least two large 
national DBS competitors, small and medium-sized MVPDs are often at a substantial 
competitive disadvantage against their larger competitors, who typically have many more 
subscribers, often tens of millions of more subscribers, because the most significant cost of 
providing a comparable video service is so very different. This problem is most pronounced for 
recent entrants in the market. 

Given these marketplace realities, small and medium-sized cable operators are not 
surprised by AT&T’s interest in acquiring DIRECTV. With nearly 6 million subscribers, AT&T 
finds itself in competition against Time Warner Cable with 1 1 million subscribers, DISH Network 
with 14 million subscribers, DIRECTV with 20 million subscribers, and Comcast today with 22 
million subscribers. After trying to compete in the MVPD market for years, AT&T learned that it 
is hard when its programming costs are so much higher than its competitors - allegedly at least 
20% higher than DIRECTV’S - and likely even greater compared to Comcast. They also 
understand their current competitive standing would get even worse if regulators approve the 
Comcast/TWC/Charter deals. With respect to addressing their programming cost issue, this 
deal solves that problem. 

While AT&T can buy its way out of its programming cost problems by purchasing a large 
MVPD like DIRECTV, small and medium-sized operators, who do not have the deep pockets of 
AT&T, are not so fortunate. They are increasingly struggling to stay profitable, no less survive, 
and consumers in their service territory are paying the price. Critics of the AT&T/DIRECTV 
merger have raised concerns about the deorease in the number of competitors for video service 
from four to three in AT&T U-verse territories. In many rural areas where there are only three 
providers of video service, rising programming prices are now driving some smaller MVPDs to 
exit the market altogether, leaving consumers with only two providers, a marketplace that is far 
less competitive than what consumers in AT&T U-verse territories will face. Unfortunately, 
decreasing levels of competition in these areas, which occur on a slow but steady basis, rarely 
generate the same levels of conoerns from policymakers in Washington, but they should 
because they are often leading indicators of problems soon to face the market as whole. 

ACA recently reported to the FCC that between 2008 and 2013, small and medium-sized 
cable operators closed a total of 1,078 small and rural cable systems, the vast majority of which 
reflect systems that have ceased providing video service in their communities. At the time of 
their closing, these systems served a total of approximately 50,000 subscribers. After these 
systems closed, consumers in these rural areas saw a reduction in competition as their only 
choices for video service became DIRECTV and DISH Network. Given the rise in programming 
costs, we are likely to see even more system closings in the coming years. Moreover, we’re 
also likely to see more small cable systems controlling costs by dropping programming, 
particularly independent programming. 

Unless Congress or the FCC can find a way to put small operators on a fairer 
competitive playing field with their larger rivals, particularly with regard to the cost of 
programming, the loss of those operators and the unique competitive alternative they provide 
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will increase and start expanding into more populous areas. In particular, Congress and the 
FCC should examine and find ways to address programmers’ discriminatory pricing practices, 
which are some of the biggest threats facing smaller operators and will grow more troublesome 
if the Comcast/TWC/Charter and AT&T/DIRECTV deals are approved. 

Promoting Competition by Ensuring Buying Groups like the NCTC Have Access to the Program 
Access Rules as Congress Intended 

Congress sought to ensure that smaller operators were protected from discriminatory 
and unfair behavior by cable operators and cable-affiliated programmers by extending “program 
access" protections to their buying groups. However, the regulations adopted by the FCC, 
particularly its definition of a “buying group,” prevent the nation’s largest programming buying 
group, the NCTC, from availing itself of the protections Congress intended. This means that 
more than 900 MVPDs, who obtain most of their national programming through this 
organization, are effectively denied the protection of the program access rules. Moreover, it 
puts smaller MVPDs at a competitive disadvantage with larger MVPDs who can avail 
themselves of the program access rules. For nearly two years, the FCC has been considering 
the adoption of new rules that would allow a buying group, like the NCTC, to file program 
access complaints and also contain safeguards to prevent programmers from evading the 
protections of the rules. It is vital that the FCC act now by updating its definition of a buying 
group, making clear programmers must treat buying groups comparably to other MVPDs, and 
not arbitrarily excluding certain buying group members from joining a master agreement signed 
by the buying group. 

Promoting Competition by Ensuring FCC Regulatory Fees tied to MVPD-related work by the 
FCC’s Media Bureau are Assessed on all MVPDs. including DBS Companies. 

Congress requires the FCC to recover the costs of its activities from entities subject to its 
regulatory authority. Generally speaking, industry participants that receive direct benefits of a 
core bureau of the FCC are assessed fees that reflect those benefits. However, this is not the 
case with regard to the MVPD industry where the costs of the Media Bureau’s MVPD-related 
activities are not assessed in a competitive neutral manner. Despite the extensive regulatory, 
policy, rulemaking and enforcement activities that Media Bureau employees engage in that 
concern and benefit all MVPDs, including DBS operators, DBS MVPDs, like DIRECTV, currently 
pay no (zero) fees to cover these costs. In contrast, cable operators pay a fee of $1.00 per 
subscriber. 

Last year, the FCC recognized that IPTV providers like AT&T benefited from Media 
Bureau MVPD regulatory activities, and should therefore be included in the same fee category 
as cable operators. This brought regulatory fee parity between cable and non-cable MVPDs. 
The FCC is still considering whether DBS operators should also pay similar regulatory fees. 
According to the FCC’s most recent regulatory fee rulemaking notice, the per-subscriber 
regulatory fees for cable operators and IPTV providers would drop from $1.00 to $0.68 if DBS 
were included in the relevant fee category. The notice asks whether it should expand this fee 
category to include DBS providers and whether it should change the name of the category to 
“MVPD” or “subscription television fees” or another appropriate name that would treat MVPD 
market participants more equally than they are today. 

ACA strongly supports creation of such a fee category to include DBS, as does AT&T. 
The fact that DBS providers do not shoulder their fair share of the fee burden is more than 
simply a matter of equity. This disparity in fee assessment can have market-distorting effects. 


7 IB I i est'niony of FiOaO vF 


LJebernan 



54 


As noted above, because DBS operators do not pay fees to cover the expenses of the FCC's 
Media Bureau regarding MVPD-related work, these costs are shifted entireiy onto cable 
operators and IPTV providers that do pay the fees. Moreover, because cable operators typically 
pass through regulatory fees to customers, the DBS exemption has the effect of raising the cost 
of cable service for consumers. This is especially unfair to smaller operators serving smaller 
and rural markets, who are the least able to bear regulatory fee burdens and for whom the two 
DBS operators are the primary competition. The time has come to ensure that rules governing 
small and medium-sized MVPDs are applied to all MVPDs in a technologically and competitively 
neutral manner, and Congress or the FCC should address this problem immediately. 

VI. Conclusion 

As the consolidation wave in the MVPD and video programming industry continues, 
federal decision-makers must ensure that consumers and competition are protected. This 
means taking seriously their duty to review pending transactions under the antitrust laws and 
public interest standards and adopting appropriate remedies to address identified harms, 
specifically those raised in this testimony. It also means taking action on existing market 
problems threatening the important competitive choice that small and medium-sized operators 
provide. The AT&T/DIRECTV transaction and others highlight these problems. The choices 
that Congress makes to deal with these issues are profound. ACA looks forward to working 
closely with both Congress and the agencies in their review of the AT&T/DIRECTV deal, and in 
crafting rules that make the broader industry fairer to the independent cable community. 
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Mr. Bachus. I thank you, Mr. Lieberman. 

At this time, I will recognize the Chairman of the full Com- 
mittee, Mr. Goodlatte, for 5 minutes for the purpose of questioning 
the witnesses. 

Mr. Goodlatte. Thank you, Mr. Chairman. 

Thank you all for your testimony. 

Mr. Stephenson, I noted you taking some notes during Mr. 
Bergmayer’s testimony and maybe Mr. Lieberman’s. I do not have 
a lot of time here, but are there one or two points you want to 
make in response to their criticisms of your merger? 

Mr. Stephenson. Yes. Actually it was not a criticism of the 
merger. It was he was citing a blog that a gentleman wrote where 
the blogger stated that we had not fulfilled merger conditions asso- 
ciated with the Bell South deal. And I would just like to make sure 
the Committee hears that blog was patently inaccurate. The data 
was false. We fully complied with every single condition imposed 
in that merger. In fact, what that merger required was that we 
provide 100 percent coverage of broadband, 85 percent with the 
fixed line broadband services. What one has to remember is at that 
time 

Mr. Goodlatte. I have very limited amount of time. So I get 
your response to that point. 

Let me go on to my main 

Mr. Bachus. We have all been blogged before. 

Mr. Goodlatte. We understand that. 

Let me go on to my main point in my opening statement, which 
is this is all about what happens to the consumer. And let me talk 
about my consumers in my district. In my hometown of Roanoke, 
Virginia, the bundled package that you referred to right now is 
available for Verizon customers with DIRECTV. So I and others 
can get that package that you referred to. 

What will happen to that package that I have or someone else 
might have with Verizon and DIRECTV under this merger? 

Mr. Stephenson. My expectation is nothing should change. 

Mr. Goodlatte. Well, what about AT&T? Do you offer those 
kind of packages right now as well in other parts of the country? 

Mr. Stephenson. Yes, we do. Mike referred to those as synthetic 
bundles. 

Mr. Goodlatte. Why is it necessary to acquire DIRECTV to con- 
tinue to have that bundle that you are referring to that we already 
enjoy? 

Mr. Stephenson. If you are okay with it, I would like for Mike 
to address that for doing this in the marketplace and he has some 
very good data. 

Mr. Goodlatte. That would be fine. 

Mr. White. So, Congressman, we measure customer satisfaction 
on everything we do, and when we measure the satisfaction of a 
bundle experience versus someone who is just buying DIRECTV 
solo, it is dramatically poorer. And it is two calls on two different 
days, two different installations, two bills. 

Mr. Goodlatte. So how does Verizon solve that problem? Do 
they acquire DISH? Is that what we are talking about here? Be- 
cause I am not sure what I have available to me with AT&T, but 
I know what is available with Verizon. And that does not solve the 
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complaint you just outlined there with regard to Verizon, although 
I am not familiar with the complaints. We like the service we get. 

Mr. White. Right. 

Mr. Goodlatte. But I am not sure why one of the two companies 
should own DIRECTV and the other should continue to have the 
bundle experience that was referred to. 

Mr. White. The only way for us to get a seamless integrated 
bundle — we have had discussions for many years about trying to 
find a way that would have a better value for customers when you 
have got two separate companies chasing margin as opposed to one 
integrated company that can spread the costs over that one install. 
So for us, every time we sign up a new customer, we spend $850. 
We can probably reduce that by 20 percent with one call, one truck 
roll, build the router into the set-top box 

Mr. Goodlatte. Is that savings going to get on to the consumer? 

Mr. White. Yes. We have had an economist study it. The bundles 
would be a better value for consumers. Absolutely. 

Mr. Goodlatte. Since my time is limited, let me ask you about 
another issue related to this. DIRECTV does not provide local 
Harrisonburg, Virginia — this is the northern part of my district — 
ABC. It does not provide that local channel in Page County, Vir- 
ginia, which is right next to Rockingham County where Harrison- 
burg is located, despite being legally able to do so. Rather, 
DIRECTV beams in content from Washington, D.C., which is many 
hours away from my district. 

Can you explain why DIRECTV has opted to not provide this val- 
uable local content to my constituents? And can you commit to re- 
solving this situation so that my constituents can receive local con- 
tent rather than Washington, D.C. content? 

Mr. White. Certainly. 

Mr. Goodlatte. Nothing against this place where we work, but 
my folks back home — they live in a different world than here and 
they want to watch that world on TV. 

Mr. White. We have been working on our system for many 
years. We now serve 99.4 percent of American households with 
their local channels. We still have a few gaps and you have pointed 
out one of them. 

Mr. Goodlatte. There are more, though, because I have heard 
from other Members of Congress who have other gaps in other 
parts of the country. 

Mr. White. There are and we are continuing to build out as we 
get satellite capacity. We have got two more satellites going up in 
the next 12 months. For instance, Charlottesville, Virginia is on 
the list for later this year. The others would be on the list as well. 

In addition to that, there are orphan counties. We would cer- 
tainly be happy to work with you on coverage of some of the or- 
phan counties, provided we do not have to pay retransmission fees 
twice. It kind of comes back to the rules that we have to abide by 
relative to the broadcasters and assuming the spot beam that 
comes from the satellite can reach those rural areas. 

Mr. Goodlatte. Thank you. 

My time has expired, Mr. Chairman. I appreciate it. I yield back. 

Mr. Bachus. Thank you. 
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At this time I recognize Mr. Johnson, the Ranking Member of the 
Subcommittee. 

Mr. Johnson. Thank you, Mr. Chairman. 

As I noted in my opening statement, this transaction presents 
substantial opportunities for transforming labor standards in the 
telecommunications industry. The Communications Workers of 
America noted in a letter that AT&T has the largest full-time 
union workforce of any company in America. And I know everybody 
does not agree that that is something that is worthy, but I think 
it is very worthwhile. 

And with that, I would ask unanimous consent to make a part 
of the record a letter from the Communications Workers of America 
in support of this merger. 

Mr. Bachus. You are offering something. Right? 

Mr. Johnson. Yes, sir. 

Mr. Bachus. Without objection. I am sorry. 

[The information referred to follows:] 
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The Honorable Hank Johnson 
Ranking Member 

Subcommittee on Regulatory Refonn, Commercial and Anlilrusl Law 

House Judiciary Committee 

The United States House of Representatives 

Rayburn House Office Building #2240 

Independence Ave. and S. Capitol St. SW 

Washington. DC 205 IS 

Re: House Judiciary Subcommittee on Regulatory Reform, Commercial 

and Antitrust Law June 24, 2014 hearing on “The Proposed Merger 
of AT&T and DIRECTV." 

Dear Ranking Member Johnson: 

Thank you lor the opportunity to participate in the Subcommittee’s June 24“' hearing on the 
proposed merger of A l'&T and DIRECTV. AT&T Chairman Randall Stephenson ha.s asked me 
to respond to your request tor additional information regarding AT&T’ initiatives related to 
digital literacy. 

Computer and digital literacy are crucial to success in a digital economy. As Chairman 
Stephenson explained in his testimony before your committee, AT&T’s digital literacy initiatives 
are focused on investing in companies who perform digital literacy training and digital 
curriculum development in schools With respect to our schools, AT&T is especially concerned 
that about one in five students does not graduate high school with his or her peers, and one in 
four African-American and nearly one in five Hispanic students still attend high schools where 
graduating is not the norm. Dropouts from the Class of 201 1 alone will cost the nation more 
Uian $337 billion in lost wages over their lifetimes. 

In light of this, AT&T believes that investing in a well-educated workforce may be the single 
most important thing we can do to help the United Slates remain the leader in a digital, global 
economy. For Ulis reason, we are proud of our commitment to be part of the White House’s 
ConneciED initiative to connect 99 percent of classrooms to next generation broadband by 201 7. 
On February 4, 2014, AT&T announced a SIOO million commitment to provide 50,000 middle 
and high school students free Internet connectivity for educational devices over wireless 
networks for three years. .AT&T’s mobile broadband service will enable students to utilize 
tablets and other mobile devices for educational purposes that support student learning in new 
and more effective ways. In addition, we will provide mobile device management to support 
tracking and usage of devices; .security software to protect access, safety end security of students; 
and solution integration for schools, to support device configuration, logistics and care services, 





59 


The Honorable Hank Johiuon 
Ranking Member 

Subcomminee on Regulalory Reform, Commercial and Antitrust Law 
The United States House of Representatives 
August 7, 2014 
Page 2 

and training for teachers and odminisimlors on effective ways to integrate this solution Into 
classrooms and learning. 

While we arc justifiably enthusiastic about ConnectED and other recent initiatives. Education 
has been a fundamental priority for AT&T for over a century, and raising graduation rates is the 
focus of our signature philanthropic initiative, AT&T Aspire, which we also discussed at the 
hearing. 

Through Aspire, we have committeil to invest $3S0 million to education in order to help students 
succeed in school, in the workforce and in life. We have put our Aspire investment to work in 
the following ways; 

• Since 2008, AT&T Aspire has provided suppon to more than 1 ,000 national and 
communily organizations including school ihstricts, higher education institutions and 
education-serving non-profits. It has done so pursuant to competitive request for 
proposals (RFP.s), such as the 2012 AT&T Aspire Local High School Impact Initiative 
RFP, which focused on high school success and college- and career-readiness programs. 
Local programs receiving Aspire funding demonstrated that they have strong, evidence- 
based practices grounded in the Department of Education initiative “ What Works 
ClcatiiiKhouse Dropout Prevention; A Practice Guide " as well as data-driven outcomes 
demonstrably linked to high school graduation rales. Tlic 2014 AT&T Aspire Higli 
School Success Initiative RFP process will provide up to SIO million to eligible 
organizations implementing verifiable, evidenced-based Interventions to improve the 
retention, promotion and graduation tales of students at risk of dropping out of high 
school. 

> In the Greater Atlanta Metro Area, the total Aspire giving for the period 2008- 
2013 exceeded $5.2 million. This included such support as contributions to the 
We Teach Science Foundation in order to support a remote tutoring and 
mentoring program that uses the Internet to allow AT&T employees to provide 
students at risk of dropping out of high school structured mentoring sessions 
focused on science, technology, engineering and math (STEM) disciplines; and to 
Communities In Schools of Atlanta inc. to support the provision of 19 high school 
graduation coaches to identify students at risk of leaving school, recruit 
community resources, and keep students on track. Additional corporate 
contributions were made to such community organizations as 100 Black Men of 
Atlanta. 100 Black Men of South Metro and 100 Black Men of North Metro to 
support, respectively, the Robotics Initiative, a nationally recognized program 
designed to increase math and science grades of middle and high school students 
and ultimately create an iniercst in technology careers, technological support to 
students m South Metro high schools on the Georgia High School Oradualion lest. 
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and to support the Men of Tomorrow program designed to help at-risk, teenaged 
males to improve math and reading scores and acquire technology-related skills. 

• The AT&T Aspire Mentoring Academy gives AT&T employees the opportunity to make 
a lasting impact on the lives of young people through mentoring by encouraging AT&T 
employees to share life skills, personal stories about tlieir career path and advice to help 
students succeed in .school. We have set out a goal to provide I million hours of 
mentoring by our employees by the end of 2016. Employees can mentor while at work, in 
their community and online The AT&T Aspire Mentoring Academy works with several 
education and dropout prevention non-profits to provide these mentoring opportunities 
including Big Brothers Big Sisters, Boys & Girls Clubs of America. Communities in 
Schools, Jobs for America’s Graduates, Junior Achievement and We Teach Science. In 
the Greater Metro Atlanta Area alone, AT&T has recorded 52,786 .Aspire Mentoring 
Academy memoring hours since the beginning of the program in fall of 2012. 


• The AT&T Aspire Exponential Change & Innovation iniliative seeks lo enable 
e.xponeniial change in education, working through collaboration with innovators, the 
education community and national nonproTil partners lo stimulate promising ideas that 
support high school success, focusing on game changing approaches to education: 
development of interactive electronic gomes (hal foster learning, creation of hands-on 
educational programs that enable students to do things such as clean up simulated oil 
spills or extract DN A from bananas, sponsorship of "hackathons" to encourage U.S. 
lechnologists to develop new educational lools, sponsorsliip of mobile app conlests, 
promotion of e-mentoring and many other approaches. This initiative goes beyond 
Iraditional philanthropy - corporate charitable giving and volunteerism — to also engage 
people and technology lo bring different approaches, new solutions and added resources 
to achieve our goal of helping more studenis graduate high school ready for college and 
careers. 

In addition lo AT&T Aspire, we are working with Udacity to launch a unique NanoDegree 
program that will focus on entry-level software skills. Udacity was born out of a Stanford 
University expcrimenl in which over 1 60,000 students in more than 1 90 countries enrolled in a 
free ‘‘Iniroduction to Artificial Intelligence" class. Since Ihen, the Udacity team of educators and 
engineers continue to bridge Ihe gap between real-world .skills, relevant education, and 
employment. With respect to our new NanoDegree program. AT&T is guiding development of 
the curriculum, supporting the program with scholarships through qualified nonprofit 
organizations and has committed to offering paid internships for up to 100 NanoDegree 
graduates. A naniral complement to our Aspire and ConneclED iniliaiives, Ihe program is 
intended to teach anyone with a mastery of high school math the kind of basic programming 
skills needed to qualify for an entry-level position at AT&T as a data analyst, iOS applications 
designer or Ihe like. As the New York Times reported, the program “may finally offer a 
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reasonable shot at harnessing the web to provide effective schooling to the many young 
Amencans for whom college has become a distant, unaffordable dream.” Economy; A Smart 
Wav to Skip College in Pursuit of a Job IJdaciiv-ATAT ‘NanoDecree’ Offers an Enlrv.[.evel 
Approach to College . New York Times (June 1 7, 2014) 

Together, these three complimentary initiatives; ConnectED, which will equip our schools with 
the digital tools our students need, AT&T Aspire, which enable students to succeed using those 
tools, and programs like the NanoDegree initiative, which will enable successful students to 
target their digital education for specific jobs in the information economy mihoul regard to 
traditional educational barriers, will go a long way to addressing digital literacy. But that isn’t 
all wc do on the digital front, and students aren’t out only focus. At AT&T, wc understand the 
broad range of benefits that digital literacy provides and we are proud to support organizations 
like the Family Online Safely Institute (FOSl), iKeepSafe OASIS Institute and the Wireless 
Rehabilhalion Engineering and Research Center (WRERC). TItese organizations interact each 
day with consumers across the gamut of communities and tailor digital literacy content to meet 
the specific needs of their constituencies. Because ! know that your particular focus, like ours, is 
on equipping today’s youth with the digital skills they need, 1 attach a summary of these 
initiatives in a separate appendix to this letter. 


I appreciate the opportunity to present these very important initiatives to the Subcommittee. 
Sincerely, 


cc: Chairman Bob Goodlatte 

Ranking Member John Conyers 
Cbaiiman Spencer Bachus 


Acpefidix 


family Online Safely Institule 

• With FOSl, AT&T has supported joini research projects witli Hart Research to better 
undeistand how students, parents and teachers think about online safety and pnvacy. 
AT&T also supported the development of FOSPs “A Platform for Good" website, 
designed to teach students, teachers and parents about how to use the internet to improve 
their communities. 

Common Sense Media 

• AT&T supports Common Sense Media and their effort to improve the lives of kids and 
families by providing the trustworthy information, education, and independent voice they 
need to thrive in a world of media and technology The Aspire Mentoring Academy team 
worked with Common Sense Media to develop a Digital Lite Toolkit for AT&T as part 
of the "Skills to Go" curriculum, 

iKecpSafe 

• AT&T funded tlie development of ifCeepSafe’s BEaPRO Facebook and Android app to 
help parents navigate online safety for their children, including a Spanish-language 
version of the app to be launcltcd later this summer. 


• AT&T collaborated with CflA, ConneclSafely, Sprint, Verizon and T-Mobile to release 
“A Parent’s Guide to Mobile Phones" in both English and Spanish. The guide discusses 
mobile safety and responsibility issues to empower parents when it comes to helping kids 
make smart choices on cell phones. 

QJder Ame rica n s 

• Engaging older Americans and people wtih disabilities on digital literacy training is very 
important to AT&T, The products and services we offer provide the same range of 
benefits that otfier communities receive with the bonus of accessibility and independent 
living. AT&T has partnered with the nationally recognized advocates within these 
communities that urulcrstand the challenges lliese consumers contend with. 

• AT&T recently partnered with .Senior TechRallyt" and AARP to conduct the AT&T 
Reconnect Tour. The lout visited 77 active retirement communities and senior centers in 
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66 U.S. cities to provide older adults with digital literacy training. Over 5^00 people 
attended these workshops. 

• Earlier this year. AT&T contributed to The OASIS Institute to help narrow the 
technology skills gaps for older adults. This program offers technology trainings on a 
wide range of topics from cell phones to iPads, reaching more than 1,000 older 
Americans in 7 cities. We arc also co-hosting workshops with OASIS through AT&T's 
oayOEN Employee Resource Uroup (ERG) in cities across the country. 

• Over the years, we estimate that we have reached more than 1 3.000 seniors with 
technology training events witli both English and Spanish speaking seniors. 

• With regards to the specific needs of consumers with disabilities, AT&T regularly 
reaches out to the community to make sure our producis and services continue to meet 
the needs of those with disabilities. Through the AT&T Access and Aging Pane! we 
engage key scakeliolders and experts twice a year to provide broad guidance on corporate 
accessibility policy as well as specific products and services. We maintain two disability- 
specific call centers where our representatives ate specially trained to help customers 
with disabilities utilize the accessibility features of AT&T’s wireless and wireline 
products and services. 

Disabilities Access 

• AT&T’s Corporate Accessibility Technology Office is working with the Wireless 
Rehabilitation Engineering Research Center (WRERC) to conduct an education and 
outreach seminar series, touching 7 cities in 2014, focused on training consumers with 
disabilities about the accessibility features of our products and services. 



64 


Mr. Johnson. Thank you. 

Now, Mr. Stephenson, many of your employees, including work- 
ers in union positions in my district, enjoy great henefits. How 
would AT&T plan to extend this industry-leading respect for the 
rights of employees to DIRECTV as a result of the proposed merg- 
er? 

Mr. Stephenson. As you mentioned. Congressman, we have the 
largest full-time union in the United States. We have a long history 
of working with our union members and doing collective bar- 
gaining. We have always been open to card check neutrality and 
we have always allowed our employees to make that choice as to 
whether they wanted to be represented in collective bargaining or 
not. And so with DIRECTV, you should assume that the DIRECTV 
employees will be offered that same option to collectively bargain 
or not. It will be their choice. 

Mr. Johnson. Thank you. 

Mr. White? 

Mr. White. I agree. We certainly welcome the opportunity. I 
think there is some fabulous talent that AT&T brings, and we 
think DIRECTV has some great talent as well. And I think their 
world-class benefit programs for our employees will be a good 
thing. 

Mr. Johnson. Thank you, sir. 

All right. Mr. Stephenson and Mr. White, I would like to ask you 
both to talk a little bit about the company’s commitment to diver- 
sity, the merged company’s commitment to diversity in a number 
of different contexts. I know everyone will agree that having a di- 
verse group of individuals as real partners both inside and outside 
of the company is important. AT&T’s public interest statement 
pledges that AT&T’s diversity best practices will be applied to 
DIRECTV. Such action would be laudable given AT&T’s history in 
promoting supplier diversity and inclusion. 

Mr. Stephenson, please describe the best practices referenced in 
the public interest statement. 

Mr. Stephenson. Yes, sir. First, I will start with employees. We 
have a strong belief that our employees ought to reflect the mar- 
kets we serve. I frankly do not believe you can be successful in the 
marketplace if you do not have employees, executives, all the way 
up through a board that reflect the markets we serve. We think we 
have a very good track record in that regard, again all the way 
from our board down to our frontline employees in the market. 

We also extend, as you pointed out, that commitment and that 
expectation to our supplier community, and in fact, in 2013 our 
supplier community, when you look at the total spend external to 
AT&T, over 25 percent of our spend is with diverse suppliers. That 
is in excess of $15 billion in AT&T spend that was invested with 
diverse suppliers. 

I would also suggest that one of the things Mike and I have come 
to realize is that our cultures are very, very compatible. We look 
at DIRECTV. We see very comparable practices, and we are actu- 
ally enthusiastic. This will be a very seamless integration in that 
regard. 

Mr. Johnson. Anything to add, Mr. White? 
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Mr. White. Sure. I think from our side 40 percent of our work- 
force are people of color. 43 percent of our new hires were people 
of color. 42 percent of our summer interns were people of color. 
Having spent most of my career in consumer products, I passion- 
ately believe you cannot understand customers if your employee 
base and your management base and your board — and our board 
does as well — reflects that diversity. So we are proud of our com- 
mitment to diversity and inclusion at DIRECTV. 

I would say I look forward to leveraging some of the supply chain 
work that I think AT&T has done, which is best in class in this 
area that we will be able to take advantage of 

Mr. Johnson. All right. Well, that is great to hear. 

And do these best practices for diversity apply to banking and fi- 
nance? 

Mr. Stephenson. Yes, for AT&T. It is through all the disciplines, 
our external spend. I will not represent that it is 25 percent across 
all disciplines. That is something we will always work towards, but 
across all disciplines, we impose these diverse supply requirements. 

Mr. Johnson. All right. Thank you. 

And I yield back. 

Mr. Bachus. Thank you. 

My first question is something that concerns Members on both 
sides, and that is how the proposed merger will affect Americans’ 
jobs. And let me go further than that and say also the prices that 
constituents pay for both video and Internet. In other words, how 
will customers benefit and will this create jobs? And I will start 
with Mr. Stephenson or Mr. White, whichever. 

Mr. Stephenson. Mike made this comment in his opening state- 
ment. It is about growth. I am very enthusiastic about this for a 
couple of reasons. First of all, as we both stated, these are com- 
plementary assets. You are not going to have the significant over- 
lap of responsibilities like you do in a traditional merger because 
they are not overlapping. In fact, in 75 percent of the United 
States — we do not even compete to any degree. So that is going to 
mitigate a lot of the overlapping relationships. 

To the extent that there are overlapping jobs that need to be 
taken care of, I think at AT&T we have a very good track record 
on very elegantly working our way through those using attrition 
and placing people in other assignments. So I will stand on our 
record in terms of what we have accomplished there. 

Third, this deal has a lot of investment tied to it. Building out 
15 million or enhancing 15 million homes with new broadband is 
a significant capital outlay in spite of some of the earlier com- 
ments. This is significant capital. These are hard-hat jobs that will 
be out deploying this capital. It involves fiber to cell sites. It in- 
volves putting new antenna arrays on top of cell site structures. It 
involves installations in the home. And so there is a lot of capital 
investment tied to this, and in our industry, capital investment is 
synonymous with jobs. And so from a jobs standpoint, I feel very 
good about what this will do. 

Mr. Bachus. Mr. White, do you have anything to add? 

Mr. White. I would only echo what Randall said. I recognize the 
concerns about consolidation. I think of this as more complemen- 
tary combination, taking the best assets of two. And oftentimes in 
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a merger of this size, there are significant joh losses. That is not 
the case. This is a very different transaction. In fact, with the in- 
vestments that Randall is talking about, it is going to create joh 
growth. It is going to create significantly better broadband access 
for rural America, and it is a true win-win I think from both sides. 

Mr. Bachus. And I will say this. We are talking about two serv- 
ice calls on two different days, substituting that, having one. Obvi- 
ously, customers benefit from that. And that is not the kind of job 
consolidation that I think any are concerned about. To have new 
services offered and capital outlays and new jobs created is what 
we are looking for, not duplication of the same job. 

This has been described as a merger between a broadband pro- 
vider and an Internet provider. And I think that is somewhat true. 
I mean a video provider — I am sorry — and a broadband provider. 
Except that U-verse — you do have a video offering at AT&T. It is 
very popular in my area. I want to know whether that is going to 
go forward, whether it is going to slow that deployment or increase 
it, exactly the effect it will have on U-verse. 

Mr. Stephenson. Yes, sir. To answer the question directly, yes, 
U-verse will continue and, in fact, we will continue to expand our 
U-verse offering. One of the advantages of this transaction I ref- 
erenced in my opening comments is that DIRECTV, because of 
their content and programmer relationships — we feel very good 
about what it will do to our overall content costs, including on the 
U-verse platform. And as I mentioned, we are losing money on the 
TV platform on U-verse. This combination will allow us to take 
that from a money-losing proposition to a profitable operation. And 
therefore, what that does is it allows us to expand U-verse because 
it changes the economics. And so with the change in economics, we 
can expand U-verse. In fact, we have an opportunity. We have com- 
mitted to expanding that platform by an additional 2 million homes 
passed by our U-verse platform with a full 1 gigabit per second 
broadband capability. 

Mr. Bachus. Thank you. 

My final question is this. It came up in the Comcast/Time War- 
ner hearing. Many of our rural members were concerned. I raised 
issues related to rural programming and the importance to cus- 
tomers in really both rural and urban areas to get that rural pro- 
gramming because many of them have connections or farms or in- 
terest in their rural communities. 

And I will ask you a similar question. Is rural America important 
to AT&T? I know it is to Direct, but what is your commitment to 
carry programming that is important and directed at rural Amer- 
ica? 

Mr. Stephenson. Yes, sir. Rural America is very important to 
us. We had opportunities in the past to sell off our rural assets. We 
have chosen not to. We have been working diligently to try to find 
a broadband solution for rural America. One of the things I am 
most enthusiastic about with this transaction is now when you 
have a profitable TV product that reaches rural America, it 
changes the economics for rural broadband deployment. 

And what this is going to allow us to do is build out a rural 
broadband footprint using new wireless technology. It is called 
fixed wireless local loop. This is one of the more exciting tech- 
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nologies I have been a part of in quite some time, and we are com- 
mitting to building out 13 million homes in rural America with this 
technology. They will get 15 to 20 megabit per second services. It 
is adequate for video streaming. It will be priced like a landline 
service, not like a traditional wireless service. So we think this 
transaction gives us the opportunity to really do some things excit- 
ing for rural America. 

Mr. Bachus. Thank you. For rural content. 

At this time, I will recognize the full Committee Chairman, Mr. 
Conyers, for questions. 

Mr. Conyers. Thank you, sir. 

Mr. Bachus. Ranking Member. I am sorry. Former Chairman. 

Mr. Johnson. Well, perhaps the gentleman has that vision for 
the future. [Laughter.] 

Mr. Conyers. You can leave it like that. It is all right. 

I just wanted to ask Mr. Bergmayer to comment about anything 
that he has heard during the questioning period so far with our 
two distinguished witnesses. 

Mr. Bergmayer. Yes, thank you. 

I think when it comes to the investment promises that AT&T is 
making, I would urge the Subcommittee to basically put them in 
context. I think it is important to distinguish upgrades from new 
build-out, and I think a lot of AT&T’s numbers consist of upgrades, 
consist of adding a fixed wireless product to an existing wireless 
coverage area. Now, that might be some amount of investment, but 
it is less than an initial build-out. And I think it is important to 
just put it in context in that way and also put it into the context 
of AT&T’s existing upgrade plans. 

AT&T already has a fairly ambitious build-out plan. It has some- 
thing called Project VIP which talks about a lot of the new build- 
out and coverage that AT&T plans to do. AT&T has an initiative 
where it wants to upgrade a number of cities to a gigabit wired 
broadband. However, it is not exactly clear the scope of AT&T’s ex- 
isting plans. We know that they are ambitious based on AT&T’s 
statements, but it is hard to quantify them. Therefore, it is difficult 
to compare any new commitments that they may be making today 
to those existing plans. 

And when it comes to broadband coverage, I will just make the 
point that broadband is an evolving standard. So if we expected 
AT&T to provide a certain level of service in 2006, you would hope 
that they would meet any commitment and then continue to up- 
grade that service as the definition of broadband continues to be 
reworked by the FCC and by policymakers. And that is my concern. 
It is not enough to simply meet a certain commitment and then 
stay there, but we expect a continuing level of investment. 

Mr. Conyers. Do you generally agree with those comments? 

Mr. Stephenson. No, sir, I generally do not agree with the com- 
ments. 

The commitments we have made — I think they are very well doc- 
umented, and we have laid them out in public filings on our VIP 
project that we will build broadband to 57 million homes, that we 
will expand our video footprint by 8 million homes passed, and that 
we will pass 1 million business locations with fiber, and that we 
will pass 300 million people with our mobile broadband LTE serv- 
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ice. Those are all documented. They are all in the public record. 
They are in our financial filings, and we are fulfilling those. The 
commitments that we have made here, the 15 million new or en- 
hanced broadband connections, are all on top of that commitment 
that is already out in the public domain. So all of that is incre- 
mental. 

And the capital requirements to do that — I mean, just 2 million 
households with fiber to the home is a significant capital invest- 
ment. The 13 million fixed wireless local loops — that is a massive 
geography that we are talking about passing, and while it may be 
incremental to some investment that is already there, for a com- 
pany that is investing $21 billion a year, it is a significant amount 
we are taking out of that. 

Mr. Conyers. Okay. 

Well, now, do we have a consensus here, Mr. Bergmayer, of his 
rebuttal? Does that work out with you? 

Mr. Bergmayer. I understand that AT&T has a very ambitious 
build-out plan, but I mean, some of the numbers in question that 
are supposedly in AT&T’s public filing somewhere are redacted and 
confidential in the FCC filings. So I have not looked at them. So 
it is difficult for me to see how the numbers are simultaneously 
public and redacted. 

My overall point, however, is to put AT&T’s incremental prom- 
ises in context of its existing build-out plan and for the Committee 
to really question how merger-specific these promises are or wheth- 
er, as happened in the T-Mobile merger, AT&T already has build- 
out plans and they are simply restating them for the purposes of 
getting a merger approved. 

Mr. Conyers. Mr. Stephenson, how would allowing this trans- 
action to go forward result in putting downward pricing pressure 
on cable products? 

Mr. Stephenson. It is interesting. When you heard Mike de- 
scribe the process by which he sells video services and we do, it is 
kludgey process to try to get to the market with a bundled 
broadband and satellite TV service. You put the two together. You 
have a lot of customer efficiencies that come as a result of that. It 
is cheaper. The customer experience is better. And we had an econ- 
omist study this. It is in our filing with the FCC. He did a very 
detailed econometric model, and he said before even the merger 
synergies, the cost synergies were incorporated, this would have 
not only a downward pricing bias on our prices but also the prices 
of cable companies who will have to respond. 

Mr. Conyers. Let me get a response in from Mr. Lieberman be- 
fore we close out. 

Mr. Lieberman. Thank you. I just want to say Mr. Stephenson 
and Mr. White are very polished in talking about the benefits that 
will come through this deal, the commitments that they are willing 
to make. But we have not heard them talk about the concerns that 
the programming, particularly the regional sports networks that 
are owned by DIRECTV, are not subject to any arbitration condi- 
tions and that they will have an incentive and ability to increase 
the prices for that programming for smaller cable operators. If they 
are going to be making public interest commitments, it would be 
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nice to hear them talk about a commitment to address that prob- 
lem as well. 

Mr. Collins [presiding]. Thank you. The distinguished Ranking 
Member’s time has expired. 

The Chair now recognizes himself for his questions. 

I want to go back to something that is just off a little of my other 
question — statements to Mr. White. It happened to come from my 
friend from Georgia. But I want to make it clear. DIRECTV will 
not be forced to unionize. Correct? 

Mr. Stephenson. Oh, no, sir. We leave it up to the employees 
to make that decision. 

Mr. Collins. And this will be a request for them to vote to join 
the union, or will there be a required vote for them to go to? 

Mr. Stephenson. The union has to go in and solicit and see if 
they can hold a vote. 

Mr. Collins. Good. 

Mr. Lieberman, as you may know, I have previously expressed 
concerns about the impact of the proposed Comcast/Time Warner 
merger on the ability of small businesses in my district to advertise 
on cable television when the Subcommittee held a hearing on that 
merger earlier this year. Could you give me your view on this issue 
in light of the merger before us today and especially any difference 
in the impact of the Comcast/Time Warner merger compared to the 
AT&T/DIRECTV proposed merger? 

Mr. Lieberman. Gladly. ACA is concerned that Comcast/Time 
Warner Cable would be able to exclude MBPD’s, their agents and 
advertisers from regional advertising interconnects, while this 
would not be the case with AT&T/DIRECTV which do not control 
an advertising interconnect. 

Mr. Collins. Good. 

I always like to open it up. Mr. White, would you like to talk 
about that? 

Mr. White. Yes. I would just make two comments. On the adver- 
tising, we are quite a different business model. Most of our adver- 
tising is national. We are less than 1 percent of the advertising. I 
do not think it affects the market at all. In fact, I think it will open 
up opportunities for small businesses to advertise. 

And as it relates to the regional sports networks, we have three 
of them: one in Denver, one in Seattle, and one in Pittsburgh. 
AT&T does not even have a footprint in those three States. So it 
does not have any impact on those regional sports networks. And 
we are subject to the program access requirements of the FCC. 

Mr. Collins. I believe that vigorous competition helps consumers 
get a good deal no matter where it may be. Competitive markets 
as this when there is genuine choice for consumers in terms of who 
supplies the good services that they demand. In both AT&T and 
DIRECTV — ^your written testimony — it has been stated that this 
merger will increase competition. But competition is not an end, 
however. It should be a mechanism by which consumers realize ac- 
tual benefits. I am going to open this up to everyone. 

I would like to open this question and say can you say with cer- 
tainty, or at least as is possible in a business world, that this merg- 
er will or will not directly result in more choice and lower cost to 
consumers both in the short term and the long term and to what 
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extent. It is often portrayed in these mergers that this is what will 
happen. The reality is life changes. Hearings are over. Spotlights 
are off, and this does not happen. And I would like to hear each 
of you, as best you can, concise as you can, answer that question. 

Mr. White. I will take the pay-TV side and Randall can talk to 
the broadband benefits. 

But from a customer standpoint, we believe in choice. We have 
to. We sell a pure play offering. It is going to be like vanilla, choco- 
late, and strawberry. We will have the pure play. We will have a 
bundle together with the AT&T capability, particularly with the 15 
million homes they are going to build out, which will be a new ben- 
efit for consumers. 

In terms of the overall value to consumers, today those bundles 
are not very competitively priced. When you make one company, as 
our modeling shows, you will see a better value bundle offering to 
those customers. 

Mr. Collins. Just a quick question. Let us just say for full dis- 
closure for folks like me who have Direct and have AT&T for two 
different services, is that going to become a bundle opportunity for 
us, or are we stuck within the packages that we currently have 
until they are over? 

Mr. White. Congressman, that will be your choice. I mean, we 
believe in choice. The way we have built our business, it is up to 
the customer to decide. So we are going to give that choice. As I 
said, you can choose A, B, or C or you can stay where you are. 

Mr. Collins. Mr. Stephenson? 

Mr. Stephenson. There is another facet to this. When you ask 
about consumer benefits, the over-the-top model is evolving very, 
very quickly. We also have 100 million wireless subscribers at 
AT&T who are demanding access to the types of content that Mike 
has on the DIRECTV product. One thing you should expect to see 
us do is begin to integrate those offerings and begin to deliver that 
content seamlessly across mobile devices. That is one benefit in ac- 
celerating the OTT model. 

The second is, in terms of consumer benefits, the 15 million addi- 
tional broadband homes passed is a significant consumer benefit 
that would not happen but for this transaction. We think that is 
significant. 

And then obviously the pricing implications. And I will not go 
into the econometric model, but it is really compelling what hap- 
pens to pricing not just with us but across the industry as a result 
of this transaction. 

Mr. Collins. I may have made a Freudian slip and said more 
choice and more cost. That may be just what I have experienced 
in the past. 

I would assume the other two disagree with that. And I will have 
to — because of time, I have to because I do want to go back to this 
issue the Chairman brought up. It is an issue for me. It is the or- 
phan county issue. It is not just me. There are other Members. Mr. 
White, I have had conversations with your folks. I want to continue 
to make this. I am going to continue to harp on this until we get 
this fixed both with the broadcasters — this is just not an issue that 
I am going to let go of There are some in the audience. They are 
going their head down. You know, when I get on something, I real- 
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ly do not leave it until I get an answer. So at this point, I have 
encouraged that. 

My time has expired. We will go to the gentleman from New 
York, Mr. Jeffries. 

Mr. Jeffries. Thank you, Mr. Chair. 

Let me thank the witnesses for your testimony here today. 

There has heen some discussion about the workforce transition. 
I just want to go over some of that ground again. 

Mr. Stephenson, AT&T has the largest unionized workforce in 
the country. Correct? 

Mr. Stephenson. Full-time union. 

Mr. Jeffries. And I commend you for that and for dem- 
onstrating that you have heen able to be an incredibly successful 
company with that workforce composition. 

Now, your employees are represented by the Communications 
Workers of America. Correct? 

Mr. Stephenson. That is correct. 

Mr. Jeffries. Mr. White, what is the percentage of unionization 
of your current workforce at DIRECTV? 

Mr. White. With DIRECTV, we have outsourced partners, but 
specifically as it relates to DIRECTV, in terms of owned employees, 
it is de minimis. It is mostly a non-union workforce. Some of our, 
however, installers in the Northeast and elsewhere are union. 

Mr. Jeffries. Have there been efforts to unionize the workforce 
in the past? 

Mr. White. I think we have had a vote in one geography in Cali- 
fornia, yes. 

Mr. Jeffries. And what was the outcome of that result? 

Mr. White. That result was in favor of unionizing, and I think 
we have had some questions from our standpoint that we are going 
through with the commission about challenging that. But we are 
waiting for the ruling from the NLRB I believe. 

Mr. Jeffries. Thank you. 

Now, Mr. Stephenson, in terms of legacy DIRECTV employees, I 
believe you have indicated that they will have an opportunity to 
join CWA. Is that correct? 

Mr. Stephenson. We have a policy of open card check neutrality. 

Mr. Jeffries. So the process of facilitating that potential transi- 
tion will be through neutrality in terms of card checks. 

Mr. Stephenson. Yes, we have a long track record in this re- 
gard. When we bought AT&T Wireless, for example, we opened up 
the workforce to card check. The union came in and held a vote, 
and across many of the locations, they voted to join or to become 
part of the collective bargaining process, some places not. But we 
leave that up to the employees to make that decision. 

Mr. Jeffries. Now, you expect the merger to create jobs. I be- 
lieve, both Mr. White and Mr. Stephenson, you testified in that re- 
gard. Correct? 

Mr. Stephenson. Yes. We actually are enthusiastic about it. 
First and foremost, we are investing to build out 15 million addi- 
tional homes with broadband. Those are hard-hat jobs to go build 
out these capabilities. 

Mr. Jeffries. So both in terms of the ambitious capital build-out 
program and, I gather, as a result of the complementary nature of 
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the company — and there does not seem to be much disagreement 
about that — there is an expectation that you would create jobs now. 

Mr. Bergmayer, is there reason for you to disagree with that as- 
sertion? 

Mr. Bergmayer. I think it is usually the case that in mergers, 
there are job redundancies. It is not the focus of my concern here. 
Today I am focused more on the consumer side. 

Mr. Jeferies. Okay. 

Now, Mr. Stephenson, in terms of the potential creation of jobs, 
is there a specific regional distribution that you would anticipate 
would receive any job growth more so than other parts of the coun- 
try? 

Mr. Stephenson. Yes. The places that come to mind first are the 
2 million homes that we are passing with our gigabit technology for 
really high-speed broadband capability. That involves taking fiber 
all the way to the home, putting electronics in the field. That is a 
very significant build. That will be within what I will call our old 
traditional franchise landline territory, so the 22 States where we 
operate today. 

The rural broadband build, which is the wireless deployment, 
will hit 48 States. And so that is going to be a fairly broad-based 
deployment. 

And in our company, jobs align with capital. I mean, they are 
perfectly correlated. As you invest, you hire more people. Now, I do 
not want to mislead. There will be places, to Mr. Bergmayer’s com- 
ment, where there are redundancies in jobs, but we do have a very 
good track record on how to address those situations, and we use 
very extensively attrition. And I feel good about our track record 
in that regard. 

Mr. Jeffries. Now, you do not currently offer video services in 
the New York City market. Is that right? 

Mr. Stephenson. In what market? 

Mr. Jeffries. In the New York City market. 

Mr. Stephenson. We offer wireless services and we offer service 
to large corporate businesses. 

Mr. Jeffries. But not video. 

Mr. Stephenson. Not video. Not today. 

Mr. Jeffries. Now, Mr. White, DIRECTV does offer video in the 
New York City market. Is that right? 

Mr. White. We do. 

Mr. Jeffries. And how do you expect the potentially merged en- 
tity, AT&T/DIRECTV, to impact the nature of the services that 
would be offered by a combined company? 

Mr. White. Well, I think in urban markets like New York, there 
would not be any change frankly in general from a pay-TV stand- 
point. We will continue to compete hard for customers in those ge- 
ographies. I would say we will have an opportunity to bundle with 
the wireless side. And that is something different that we have not 
done before. 

Mr. Jeffries. So there is no current bundle offered in the New 
York City market. 

Mr. White. We might with Verizon and with slower speed Inter- 
net service, but not high-speed. FiOS is very competitive in New 
York. 
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Mr. Jeffries. Thank you. I yield back. 

Mr. Bachus [presiding]. Thank you, Mr. Jeffries. 

At this time, I recognize the gentleman from Texas, Mr. 
Farenthold for 5 minutes. 

Mr. Farenthold. Thank you, Mr. Chairman. 

Mr. Bachus. He is the Vice-Chairman of the Subcommittee. 

Mr. Farenthold. Thank you. 

I would like to follow up with you, Mr. White, on a question that 
Mr. Collins asked about local broadcasters. And as the satellite 
technology is adopted in homes, how does the local car dealer reach 
that market outside of the local broadcast station that you carry? 
A car dealer or whomever can go to a cable company and buy some 
of the local avails on those channels, and with satellite, it does not. 
I would assume U-verse had an ability to buy local adds on cable 
as well. If you did not, you should have. 

Mr. White. Yes, you are absolutely right. U-verse, because it is 
a local product, does have local advertising. 

As far as DIRECTV is concerned, the nature of the satellites in 
the sky is they are kind of national. So our advertising business 
grew up as a national business competing with the large media 
companies who are much larger than we are. 

More recently, we have got a new technology that is enabling us 
to do some targeted advertising. We have done a joint venture with 
DISH for political advertising. This is a new technology leveraging 
the Internet, which is enabling us to target homes, and we are 
hopeful to be able to grow the local advertising. But historically I 
think $70 million of our 600 in advertising is local advertising. It 
is very small. 

Mr. Farenthold. We may actually have a technology that is 
helping local broadcasters and then potentially hurting them. 

I wanted to talk now, Mr. Stephenson, a little bit about your 
fiber build-out. Common sense to me dictates that the driving force 
behind broadband right now is video, and if you have got a cheap 
way to deliver video via satellite as opposed to broadband, there is 
a discouragement in rolling out your fiber network. And I read an 
article in the “Dallas Morning News,” though, about how you are 
actually still rolling it out because you are competing with Google 
Fiber. 

So how are we going to see the rollout of fiber affected in mar- 
kets that Google is not entering yet? When is it going to filter down 
to the mid-sized cities and then eventually to the smaller towns? 

Mr. Stephenson. That is one of the, I guess, interesting things 
about this transaction, and I have referenced it a couple of times 
now. But our video service, whether it be over fiber or over our 
fiber-to-the-node technology — we lose money on the video service 
because 60 cents of every dollar goes to the programmers. Com- 
bining with DIRECTV and creating the opportunity to make our 
programming costs look like DIRECTV’S programming costs makes 
our fiber-based TV product profitable. And once the TV product be- 
comes profitable, it fundamentally changes the economics of a fiber 
build. 

And so when we announced the deal and that we were going to 
expand our fiber-to-the-home footprint by 2 million homes, it is be- 
cause of the economics of a more profitable video product. In fact. 
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in your district I think Corpus Christi, 16,000 homes will get fiber 
to the home as a result of this transaction. Victoria County, out 
and around that area, a fairly significant number will get fixed 
wireless local loop broadband coverage where they do not have any 
today. So it just changes the economics of a broadband build and 
actually makes a fiber deployment more compelling, not less com- 
pelling. 

Mr. Farenthold. All right. So you are willing to tell me under 
oath here that this is not going to slow down your fiber deploy- 
ment. 

Mr. Stephenson. This will what? I am sorry. 

Mr. Farenthold. Not slow down your fiber deployment. 

Mr. Stephenson. This will actually cause us to do more fiber de- 
ployment. 

Mr. Farenthold. You talk about lowering programming cost and 
the buying power you get with this merger. And I see how that is 
a competitive advantage. What about making space available for 
new television networks? You see a huge growing market in Span- 
ish language networks. You see a growing market in sports and 
news for these sort of things. What is going to happen with respect 
to if I, God forbid, do not get reelected next year and decide to start 
Blank TV? 

Mr. White. Well, as you can imagine. Congressman, we get re- 
quests for new channels all the time. I think right now we are con- 
sidering 50. I do not have satellite capacity for 50, but we do have 
two new satellites going up over the next year. So we have a proc- 
ess internally where a couple times a year I sit down with all the 
requests. We already have 152 independent channels. We welcome 
that as an important part of the diversity of our offerings. So I 
would expect with our new satellite capacity and with things like 
the gigabit to the home where you can do affordably — ^you can do 
video, that we would have more diversity of independent channels. 

Mr. Farenthold. Thank you very much. 

I see my time has expired. 

Mr. Bachus. Thank you. 

At this time, Mr. Cicilline is recognized for 5 minutes. 

Mr. Cicilline. Thank you, Mr. Chairman. 

Thank you to the witnesses for being here. 

I would like to start with Mr. Stephenson. Mr. Bergmayer has 
said that AT&T has failed to demonstrate any public interest bene- 
fits from this transaction, and in large part, he argues that the 
build-out that you are speaking about of 15 million customers is, 
in fact, enhancements rather than build-outs and may have actu- 
ally been something that was part of your capital investment any- 
way and is something that is not reflected in your public filings 
and not really specific to this merger. 

So could you speak to that, first of all? Can you tell us of that 
15 million, how many are enhancements for people who have exist- 
ing service, how many are build-outs for new customers? Is it in 
fact something you plan to do anyway and is not specific to this 
merger, not to say it is not a good thing, but in evaluating this, 
could you respond to that? 

Mr. Stephenson. Yes, I will be glad to. 
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I went through earlier specifically what commitments we have 
made, and they are in our public financial filings where we have 
committed fiber, where we have committed IP broadband to 57 mil- 
lion homes, a million businesses passed with fiber, 300 million peo- 
ple covered with LTE. All of that is just kind of baseline. We made 
those commitments and we are finishing that construction now. 

The 15 million broadband either enhancements or additions are 
all incremental to that. The 15 million is split. And 13 million is 
a technology that we are very enthusiastic about. It is called fixed 
wireless local loop, a very interesting name for the technology. But 
what it is is taking advantage of areas where we have significant 
spectrum, and it tends to be rural America. In fact, it is almost all 
rural America where we have 20 megahertz of spectrum. We are 
deploying this technology and using wireless to deliver 15 to 20 
megabit per second service to those homes. 

Now, to Mr. Bergmayer’s point, yes, we are going to use existing 
cell site infrastructure to put up these capabilities, but we are 
going to go in and put antennas into homes, a lot of installation 
required. That is 13 million. 

There are 2 million homes where it is called “enhanced,” but 
what we are doing is deploying fiber to the home, literally going 
up, digging up streets, and putting fiber into the home. That is a 
significant incremental commitment to what we have already 
made. 

Mr. CiCiLLlNE. Thank you. 

Now, several witnesses, both in their testimony and in the writ- 
ten testimony, have raised issues with respect to net neutrality. 
Should part of the remedy to address some of the issues that have 
been raised with the transaction include extension of the net neu- 
trality rules to wireless? Should we do that as part of this process, 
or should it be done, I should say? 

Mr. Stephenson. We have been very, I believe, constructive in 
the net neutrality debate. The rules that went in in 2010 — we 
worked extensively with the FCC to design those rules and make 
sure that they accomplished what the tech industry needed, the 
content people, and all. And we think those rules landed at the 
right place. 

Those rules were very cautious to tread into the wireless area be- 
cause wireless networks are not like fixed line networks. We have 
limited spectrum that this Congress is working aggressively to try 
to deal with. When you have limited spectrum and limited capacity, 
doing things where it constrains what you can do to deliver traffic 
can be very hazardous, if you will, to service quality in general. So 
we felt we ought to walk very cautiously and be very, very delicate 
in how we deal with the wireless situation. 

Mr. CiCiLLlNE. Thank you. 

Mr. White, could you talk to me a little bit about what DIRECTV 
is either committed to doing or what will be part of the terms of 
this merger agreement to ensure that smaller, independent chan- 
nels will be paid a fair rate, given that DIRECTV already is the 
second largest video distributor and will, presumably, only have its 
market position enhanced as a result of this merger? What commit- 
ments have you made or what terms will be part of this merger 
agreement that would protect that? 
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Mr. White. So I do not think we have yet put in anything spe- 
cific to the merger agreement. Clearly, every distrihutor of video 
right now is struggling with rising content costs, which are 60 per- 
cent of our costs, and they are growing at far in excess of consumer 
incomes, high single digits, 8 to 10 percent a year, which has put 
tremendous pressure on the business and our need to raise con- 
sumers’ prices. I would say certainly that colors how we look at all 
negotiations with big and small. 

And by the way, we have taken on the big guys. I think we have 
probably been a leader in the industry in battling to try and keep 
costs lower. It is a tough battle. But as it relates to independent 
channels, we have both our public interest obligations that we con- 
tinue to live with. 4 percent of our channels would be PIO’s. We 
have, I think, 26 of those. We have 152 independent channels. In 
today’s world with over-the-top as an option as well with 
broadband, we can put things up as an application just like we 
have done with Pandora and YouTube so we can expand even be- 
yond that and would certainly look to if consumers want it. 

Mr. CiCiLLlNE. Mr. Chairman, if I might just ask the final be- 
tween witnesses if they would submit written answers to this ques- 
tion. If there are things that you suggest we could do that would 
allay some of the concerns you both have raised, short of an out- 
right opposition to the merger, but actions we could take as a Con- 
gress that will respond to some of the very important issues you 
raised, if you could answer that in writing, I would be grateful. 

And I yield back, Mr. Chairman. 

Mr. Bachus. Thank you, Mr. Cicilline. 

At this time, I recognize Mr. Issa for 5 minutes. 

Mr. IsSA. I thank you, Mr. Chairman. 

Gentlemen, as the Chairman next door, I am used to going first 
so all the material is mine. When you get down this far, usually 
most of the good questions have been asked, and this is no excep- 
tion. 

But I just want to run a concept by you because I serve on this 
Committee. I also am a member of the Energy and Commerce Com- 
mittee that often looks at the other side of your issue in the FCC. 

So when I say, for example, Comcast/Time Warner/NBC, AT&T/ 
DIRECTV, Verizon/Fox, DISH Network/CBS, Spring/T-Mobile/ABC, 
and Google and everyone else, are we looking at a future in which 
in order to be competitive, companies have to find these partner- 
ships, these allies, these mergers in order to be able to create real 
viable competitors in this case AT&T/DIRECTV to some of those 
other hypothetical and not-so-hypothetical names that I men- 
tioned? Mr. Stephenson, Mr. White? 

Mr. White. Well, certainly for anyone distributing the pay-tele- 
vision piece — I will let Randall speak to the broadband aspect, but 
I think there is a story there as well. When 60 percent of your costs 
are the content that you distribute — I mean, we are just a dis- 
tributor — and seven companies control 75 percent of our content 
costs, so we are already in the world of dealing with big-scale pro- 
viders of content. They are tough negotiations, big and small. In 
our case, we have had our battles with big ones on behalf of our 
customers. So I think as a reality to do the kind of investments 
that we are talking about in broadband — and I think Mr. 
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Bergmayer referred to it earlier. To me the exciting thing about 
this is not just the commitments we are making today, but the fact 
of AT&T having a profitable video business will support them to 
continue to invest in increasing speeds and broadband, which we 
know that is where the future is going for the long term. 

Mr. IssA. Randall? 

Mr. Stephenson. I do not know where future industry moves go 
and what consolidation transpires. Mike and I — we view this as 
very different. This is not Comcast/Time Warner. This is not two 
cable companies getting together. It is not Sprint/T-Mobile 

Mr. IssA. And you do not have a major content element. Some 
of the other names and hypothetical names I mentioned do have, 
and that is why I asked the question that way. 

Mr. Stephenson. Yes, so you are exactly right because we are 
putting his TV product with our broadband and wireless product 
and creating a unique value proposition in the marketplace. But 
there is not a content play per se in this transaction. 

Mr. IsSA. Mr. Bergmayer, in your opening statement you were 
very concerned, but I would presume you would have been equally 
or more concerned when major cable companies and content pro- 
viders join. Right? 

Mr. Bergmayer. Yes, sir. 

Mr. IsSA. Okay. Mr. Lieberman, the same thing. 

Mr. Lieberman. Yes. There is definitely a concern. 

I just want to say it is not only content providers merging with 
distributors. It is also just distributors getting larger. When they 
get larger, they get more influence over programmers. That drives 
programmers to want to get larger as well. As a small provider who 
does not have the financial resources to get larger themselves, they 
suffer. If we want to have a market that is dominated by larger 
players, where consumers in rural areas do not have options, then 
that may be the market that we are going to look at. 

Mr. IssA. And this is the reason I started this way. On this side 
of the Rayburn Office Building, we deal in the antitrust question, 
but antitrust, since the dawn of antitrust since Teddy Roosevelt, 
has been about recognizing that companies naturally compete if not 
for a trust situation that gives them an unfair advantage. Do you 
all agree to that, that that is really what antitrust is about, is 
maintaining the opportunity for real competition? 

So now I go back to my basic question which is not just for your 
merger, but in my mind for how this Committee deals with, if you 
will, the promoting of competition. In fact, do we not have a prob- 
lem that if we do not create certain large entities that can deliver 
product and compete to my household to make sure that I have 
multiple choices to my household wherever I live, that in fact we 
will not have competition either for delivery of content or, quite 
frankly, we have a problem with delivery of content being at a good 
value? Is that not true? 

Mr. White. We think it is certainly true. And I think this merger 
creates a greater opportunity for us to combine with AT&T’s 
broadband capability. For us, every satellite costs $400 million. On 
his wireless business, Randall is spending $10 billion, $15 billion, 
$20 billion a year in capital spending. It is expensive to rewire 
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America, and that is kind of what we are about collectively. And 
that is how we compete. 

Mr. ISSA. Thank you. 

Mr. Chairman, fortunately, Viasat is in my congressional district. 
So the good news is that those launches tend to cost a similar 
amount, although SpaceX is reducing the cost of the launch. But 
those satellites are transmitting so many more channels and so 
much more bandwidth that I am confident that in fact competition 
from space becomes one of the competitions that hopefully this 
Committee will realize needs to be viable to maintain an antitrust 
environment. 

I thank you and yield back. 

Mr. Johnson. Will the gentleman yield? 

Mr. IsSA. I yield such time as the Chairman may give me. 

Mr. Bachus. I will yield you 15 seconds. Is that good? 

Mr. Johnson. Yes. 

I just want to make a statement about Government investment 
in infrastructure, the space program, the hundreds of millions of 
dollars that the Federal Government, through taxpayer money, 
spent to prepare to turn that industry over to the private sector, 
of which Mr. Issa is so proud and justifiably I think is a tribute 
to Government spending. 

With that, I will yield back. 

Mr. Bachus. Thank you. 

Mr. Holding, the gentleman from North Carolina, is recognized 
for 5 minutes. 

Mr. Holding. Thank you, Mr. Chairman. 

Of course, the folks that I represent back in North Carolina want 
to know in real terms what it means to them — the merger. We 
have lots of good conversation in this hearing. And so I would like 
for you all to succinctly boil it down and answer this question. 

So 3 years from now, what are the top two things that you think 
that my constituents who are your customers will appreciate or dis- 
like about this merger? And I will ask Mr. Stephenson, Mr. White, 
and then I will ask Mr. Bergmayer, Mr. Lieberman to hit their top 
two points. So starting with you, Mr. White, two things that you 
think my constituents will appreciate about this merger in 3 years’ 
time. 

Mr. White. 15 million more rural Americans will have Internet 
service that do not have high-speed Internet today, and I think up 
to 70 million homes in America out of 115 million will have a much 
better bundle offer to compete with the cable companies. 

Mr. Holding. Mr. Stephenson? 

Mr. Stephenson. And as that plays itself out, what the econo- 
metric model will show and we firmly believe is there will be down- 
ward pricing pressure in this industry as we become a more viable 
competitor, as our programming costs begin to climb at a lower 
rate. We think it is beneficial to consumers from a pricing stand- 
point. 

We think also more broadband is very, very good for the over- 
the-top content distribution models. So more broadband will help 
accelerate the over-the-top models and bring more choices for cus- 
tomers on content. 
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Mr. Holding. Mr. Lieberman, maybe the top two things that 
they will not appreciate in 3 years. 

Mr. Lieberman. Yes. I think that the rising prices that they will 
see. Their service providers who are not DIRECTV have to pay for 
DIRECTV programming. And I think the number two concern that 
they would have is just the increasing pressures. The decreasing 
competition that smaller providers can provide as a result of the 
increasing consolidation that is happening in the marketplace not 
only due to AT&T/DIRECTV, but also Comcast/Time Warner 
Cable. 

Mr. Holding. Mr. Bergmayer? 

Mr. Bergmayer. If I was a rural resident, I would be wondering 
whether I was resigned to only having wireless choices or whether 
I had some future prospect of getting the same sorts of fiber and 
high-speed broadband options that are available to people in more 
densely populated areas. I agree that over-the-top video is a great 
benefit to consumers, and I think what people benefit from is a 
choice of a variety of over-the-top video providers. So I would hope 
that in the future, customers are not driven toward using just one 
or another over-the-top video provider. Eor example, if AT&T oper- 
ates its own over-the-top video service and it does not discriminate 
in favor of that service and discourage people from using competing 
services, for example, by exempting only its own services from data 
caps but not those of its competitors. 

Mr. Holding. Thank you. 

Mr. Chairman, I yield back. 

Mr. Backus. Thank you, Mr. Holding. 

At this time, I will recognize the gentleman from Missouri, Mr. 
Smith, for 5 minutes. 

Mr. Smith of Missouri. Thank you, Mr. Chairman. Thank you 
for holding this hearing. 

My first question is for Mr. White. Mr. White, the American 
Cable Association states that reductions in programming costs that 
AT&T and DIRECTV may receive as a result of the proposed merg- 
er, which may lead to higher programming costs for their members. 
How do you respond to that? 

Mr. White. Eirst of all, the reduction in programming costs that 
we have referred to is a reduction in the costs that currently AT&T 
pays. So we did not make any assumptions that DIRECTV’s costs 
would go down necessarily, but it is all related to the cost of con- 
tent that AT&T pays today. Our belief is that, as we look at that, 
frankly all of us battle in these negotiations every day. The cable 
operators do as we do as distributors. And there is a significant 
amount of leverage. But it is hard for me to see in a world where 
there are over $40 billion of affiliate fees that our billion dollars in 
savings out of the $40 billion would make that much difference 
over time to what they would charge the small operators. 

Mr. Smith of Missouri. So do you think this merger will in- 
crease the cost of your competitors by any means? 

Mr. White. That has got nothing to do with our thinking on it. 
This was all about getting a capability to service the 75 percent of 
customers that leave DIRECTV because they cannot get a bundle 
right now and has nothing to do with that. So I do not accept that 
all. 
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Furthermore, I think some of our smaller operators — you got to 
remember in a local market, they are very, very powerful in terms 
of their coverage, and they negotiate very tough. And I do not ex- 
pect them to want to see their prices increase any higher than they 
already are. 

Mr. Smith of Missouri. Thank you. 

Mr. Stephenson, I have a very rural congressional district in 
southeast Missouri, and it is an unserved population. AT&T and 
many other wireline providers, as well as cable operators, have 
made significant investments to reach my constituents, many of 
whom struggle to get dial-up. Can you explain how this transaction 
will result in increased broadband services for rural communities 
like mine? 

Mr. Stephenson. Yes. In fact, I just am looking at a list here. 
In Missouri, the fixed wireless local loop deployment that this 
transaction will accommodate is significant. Again, we have a prof- 
itable TV product that we now pair with a broadband technology, 
and it makes the economics for deploying broadband look really at- 
tractive. We are going to use a wireless technology which will give 
15 to 20 megabits per second, build 13 million households in rural 
America. In Missouri, that is 340,000 households we pass with this 
technology. And this is one of the areas we are most enthusiastic 
about. We have been looking at this technology a long time, trying 
to get the economics to work, and it works once you put a profitable 
video product, which DIRECTV brings to bear, with this tech- 
nology. So that is what Missouri should see. 

Mr. Smith of Missouri. Thank you. 

You know, representing a very rural congressional district, with 
your statements there, I want to point out that the only way that 
I can get Internet service at my house, which is 13 miles from 
Rolla, Missouri, a community of 25,000 people, is through wireless 
or satellite. So that is extremely important for rural America. 

Mr. Lieberman, larger sized competitors typically have an advan- 
tage relative to their small rivals as a result of economies of scale. 
Smaller sized competitors can outperform their large rivals on serv- 
ice and product quality. What other competitive advantages, aside 
from size, will the combined entity of AT&T and DIRECTV have? 

Mr. Lieberman. Thank you. As you know, consumers do benefit 
from having independent distributors in the market, companies 
like Boy com and NewWave are just important in their commu- 
nities, and these are often in areas where larger players do not 
want to invest and do not want to serve. 

With regard to your question, first and foremost, I cannot dis- 
count the importance of just being large when you are negotiating 
for programming costs. Even AT&T, DIRECTV have said that 60 
percent of their costs go to programming. That is to deliver their 
video service. That is the same for smaller operators as well. 

I think being large has other advantages of just having more fi- 
nancial resources whether or not it is marketing to your customers, 
for instance. These things give great advantages to DIRECTV in a 
lot of their competition with smaller operators. 

Mr. Smith of Missouri. Will the ACA members that are present 
throughout my district be able to compete with the combined entity 
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of AT&T and DIRECTV on the basis of better service and higher 
product quality? 

Mr. Lieberman. They will compete. They will do what they can 
to overcome the significant disadvantage that they face in paying 
programming fees that are significantly higher than DIRECTV, but 
that competitive ability is getting more and more difficult over 
time. And if your customers enjoy having a competitive choice be- 
tween two satellite providers and a local cable operator, then I 
think we need to look at the underlying rules that are in the mar- 
ket that are driving these consolidations to ensure that consumers 
can continue to benefit from that in the future. 

Mr. Smith of Missouri. Thank you, Mr. Chairman. 

Mr. Bachus. Thank you. 

We are going to have a second round for Members who are here 
if they desire it. So, Mr. Smith, if you want a second round, you 
can. 

Mr. Johnson, do you have other follow-up questions? I will go 
and then you if you have any. 

Let me start. Mr. Bergmayer, Mr. Stephenson has already men- 
tioned net neutrality and that they were committed to the FCC’s — 
some of their guidance. I am not sure what the FCC’s position on 
net neutrality is. It seems to me they are backing away from what 
was originally conceived as net neutrality. 

Mr. Bergmayer. As I understand it, AT&T has committed to fol- 
low the 2010 open Internet order. Those rules are partly vacated 
by the D.C. Circuit, but as part of a merger condition, certainly 
AT&T might promise to abide by those rules even if they are no 
longer in force for some of the industry. 

I think there is a question about the extent of the protection they 
offer to wireless users. For example, while they provide less protec- 
tion for wireless users than for wireline broadband users, they do 
not provide no protection. And one of the areas where they offer 
protection for wireless users is for services that the provider itself 
offers. There are some cases where it cannot discriminate against 
competing services. Now, if AT&T does offer a new over-the-top 
video service, those provisions of those rules might kick in where 
previously AT&T did not offer such a video service. So they might 
not. So that is sort of an interesting point with the 2010 rules. 

Mr. Bachus. I think most Americans and most Members of Con- 
gress are very concerned. The Internet has sort of been a gateway 
not a gatekeeper. I know as a telephone company, you are subject 
as a common carrier. We have seen reports of fast lane, slow lane, 
and if there is a reason not to have that, it is concerning. 

Mr. Bergmayer. Well, Public Knowledge is working at the FCC 
now for strong net neutrality rules that would apply to the entire 
industry not just one company. I mean, I question whether it 
makes a lot of sense to have rules that apply to just one company 
and not others. I would prefer them to be industry-wide. I would 
presume, if we succeed in our effort to get rules that are even bet- 
ter than the 2010 rules in place, if they go beyond the 2002 rules’ 
level of protection, then AT&T would be subject to them. But if 
they go not as far as the 2010 rules, we would still hold AT&T to 
the 2010 rules. 
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Mr. Bachus. I know there is some discussion about what is a 
common carrier. I will not get into all of that. But I think it is 
something the Committee ought to look at. 

Mr. Lieberman, discriminatory pricing obviously is a concern. We 
want to preserve the competition we have. And you have talked 
about a differential of 30 percent in your testimony. You said the 
proposed transaction will increase DIRECTV affiliate programmers’ 
incentive to charge higher prices to AT&T/DIRECTV rivals. And 
then you say regulators should adopt to eliminate the ability of 
DIRECTV affiliated programmers to charge higher prices to AT&T/ 
DIRECTV rivals. I think the same thing would apply to Comcast/ 
NBC and, you know, obviously others. It would not be just 
DIRECTV. 

I know there was some arbitration that expired and DIRECTV 
had to submit to arbitration. I think Comcast still does. I think you 
said in your statement that you did not feel like that was suffi- 
cient. Do you want to comment further on that or on discriminatory 
pricing? 

Mr. Lieberman. Yes. Let me start with, I think, the issue that 
is most directly tied to the AT&T/DIRECTV deal, which is 
DIRECTV’S incentive to charge its rivals higher prices for its pro- 
gramming, which will get greater as a result of this deal. Currently 
there is not enough protections to avoid that problem. I think Mr. 
White has explained that the program access rules are subject to 
them currently. However, those rules themselves are not enough. 
Even DIRECTV has suggested in cases, mergers, where program 
access rules already exist, that there should be heightened protec- 
tions and has argued for arbitration conditions. FCC has asked for 
that same condition. 

So DIRECTV, as part of a 2008 merger, had arbitration condi- 
tions opposed to them. Baseball style arbitrations. That was based 
on coming up with a rate that was based on fair market value for 
the programming. That has expired. And we believe that a similar 
condition should be adopted to address that harm. However, the 
one that was previously adopted had some flaws. It remained too 
expensive for smaller operators to use. So if you have a remedy 
that is too expensive for a cable operator with 1,000 subscribers to 
use, you pretty much have no remedy. So we need to relook at this 
type of remedy, put some modifications to it to make sure it works 
for all providers that need it. 

Mr. Bachus. Just to eliminate the ability altogether. 

Mr. Lieberman. Excuse me? 

Mr. Bachus. Just to eliminate the ability altogether. 

Mr. Lieberman. Yes. What we should do is eliminate their incen- 
tive to increase the prices for their rivals more than the price that 
they would charge to non-rivals. 

Mr. Bachus. And I think you all support creation of a fee cat- 
egory to include DBS? 

Mr. Lieberman. Yes. 

Mr. Bachus. An also AT&T has. So that will be interesting as 
you go forward there. 

Let me close by saying what some Members of Congress — I guess 
this is the most frequent question I was asked. And I do not think 
anyone has asked this. One of the principal components of the pro- 
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posed AT&T/DIRECTV merger is DIRECTV’s continuing relation- 
ship with the NFL. What can you share with us regarding that re- 
lationship and your customers’ ability to continue to get a package 
which they very much value? 

Mr. White. Well, thank you for the question, Congressman. As 
you can imagine, the NFL content all of our customers are very ex- 
cited about each year when we kick off the new season. We have 
had a longstanding, actually a 20-year relationship this year with 
the NFL. We very much value that relationship. Our relationship 
is excellent. Our current deal — it was a multiyear deal — expires at 
the end of this coming season. So we are in active discussions with 
the NFL about renewing our NFL Sunday ticket product, and we 
are very hopeful and optimistic that that will happen. And I am 
confident, based on the discussions, that we will get that done be- 
fore the end of the year. 

Mr. Bachus. Thank you. 

Mr. Johnson will close the hearing with his questions. 

Mr. Johnson. Thank you. 

As part of its merger with NBC Universal, Comcast pledged to 
partner with schools to teach digital literacy and encourage adop- 
tion among low-income families. Comcast likewise committed to of- 
fering certain low-income families broadband Internet access at af- 
fordable rates. And as a result of this program, nearly 1.2 million 
Americans have joined the program, 86 percent of whom now use 
the Internet daily, 21,00 which are in my home State of Georgia, 
with just over 17,000 families in the City of Atlanta alone. 

Will AT&T commit to a similar program to advance the public 
interest through affordable broadband access and digital literacy 
training? 

Mr. Stephenson. I am not intimately familiar with it. Congress- 
man, but I will commit to you we will look at it. I think it is prob- 
ably not only in the communities we serve, but probably in our self- 
interest. We are doing a lot in terms of nano degrees trying to help 
with low-cost education for people to get degrees that would equip 
them to do things in the digital world, and we are very, very ex- 
cited about it. We also have made a number of investments to en- 
sure that we can address that end of the market and ensure that 
customers at that end of the market are getting really robust 
broadband capabilities. 

Our experience, in terms of getting good penetration of 
broadband into lower-income communities, is not the access to 
broadband. It is the access to computers. And what is happening 
and is happening at a very quick pace are these devices. These are 
very low-cost computers that are wirelessly connected and giving 
really low cost for people in lower-income communities to gain ac- 
cess to the Internet and the digital economy. And so we are focused 
in this. But I will be glad to look at the areas you addressed and 
evaluate it. 

Mr. Johnson. Thank you. 

As part of its rollout of a fiber network in Kansas City, Google 
includes a free monthly service with basic Internet service if con- 
sumers pay a one-time construction fee to connect their home to 
the network. Does AT&T offer a similar service for its fiber net- 
works? 
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Mr. Stephenson. Google did some very creative things in Kansas 
City, and I take my hat off to them. They then modified their ap- 
proach and took it to Austin. What they received in terms of per- 
mitting to build out a fiber network in Austin from the municipali- 
ties was very interesting. And in fact, as soon as they announced 
it, we told the Austin community if you will make the same conces- 
sions to us, we will build a fiber network as well. 

We launched our fiber network back in November. Google has yet 
to launch theirs in Austin. But it is a good indication of competition 
and the robustness of fiber deployment in these communities and 
different business models that are emerging like the one you men- 
tioned in Kansas City, a different one in Austin. We have an- 
nounced one in North Carolina as well. 

Mr. Johnson. What other outreach programs does AT&T offer to 
unconnected homes, specifically those in low-income neighborhoods 
and in rural areas? 

Mr. Stephenson. So what programs? 

Mr. Johnson. Yes. What outreach programs does AT&T offer to 
unconnected homes, specifically those in low-income neighborhoods 
or rural areas? 

Mr. Stephenson. I apologize. I do not know off of the top of my 
head, but we can get that to you. 

Mr. Bachus. You know, they do have AT&T Aspire, which I 
think is a very valuable program. It may not get to all. It certainly 
keeps students from dropping out of school. And that is a very 
large program. And when they do not drop out of school, they get 
a good job and they have the ability to use 

Mr. Stephenson. We have a multiple hundred million dollar 
commitment to the high school dropout crisis focused particularly 
on Hispanic, African Americans, and Native Americans. The drop- 
out crisis was an epidemic, and so we have made a major commit- 
ment of money to address this; it has moved the needle in a lot of 
areas, and that has continued. 

Mr. Bachus. And was that not $300 million and something? 

Mr. Stephenson. The first one was $200 million. The second was 
$250 million I think. 

Mr. Johnson. That is commendable. But in terms of outreach to 
enable families, low-income and also rural folks, of what the oppor- 
tunities are in terms of what you offer and how it can benefit the 
people. So in terms of just outreach, not so much the programming 
itself, but what do you do in order to make people aware of the 
benefits of Internet connection and the other services that you pro- 
vide? 

Mr. Stephenson. It is a good challenge, and like I said, I cannot 
give you specifics of what we are doing there. If nothing, I will let 
you know and we will take it under consideration of what we can 
do and do better. 

Mr. Johnson. Thank you. 

Mr. Bachus. Of course. Aspire is an outreach program. Our big- 
gest program in education is our dropout rate. 

Mr. Johnson. You are to be commended for that. 

Mr. Stephenson. I would say in that regard one of our biggest 
issues as a company is 

Mr. Bachus. It is a tremendous problem. [Laughter.] 
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Mr. Johnson. You all agree? 

Yes, sir? 

Mr. Stephenson. I was just going to say one of our biggest 
issues as a company over the next 6 years is access to what I would 
call computer- and digital-literate employees. We are going to need 
a significant number of them, and we are doing a lot of creative 
things, not the least of which we are fully funding for any of our 
employees who can qualify a masters in computer science at Geor- 
gia Tech University purely online. It has been certified by the Gov- 
ernor and by the Board of Regents as a fully accredited degree, and 
AT&T is committing to pay anybody who can qualify and make it 
into that program. Those who cannot qualify to get into it — we are 
bringing it in house and we will do AT&T certifications to begin to 
build these skill sets for people. 

Mr. Johnson. Okay. Well, that is great. 

Digital literacy training. Do you have any programs that enable 
those without that skill to learn about it and take advantage of it? 
Any programs that you might have? 

Mr. Stephenson. So we have a number of digital literacy pro- 
grams. And in fact, the Aspire program that the Chairman ref- 
erenced — we have actually done some things with the Aspire pro- 
gram where we have invested in companies who do digital literacy 
training and then do things in schools to develop digital curriculum 
and so forth. So we have made some investments in these areas. 
That continues to be a focus of ours. I would be glad to give you 
a full detailed listing of all the efforts that we have going on in 
that area. 

Mr. Johnson. Okay. That would be great. And I just look for- 
ward to you all thinking outside of the box and coming up with 
some new attractive ways of making your services available to 
those who cannot afford it or who just simply do not know about 
it. You have already covered the fact that those without access — 
you are going to take care of that. But there is that other more 
softer component of it also. 

Mr. Stephenson. Noted. 

Mr. Johnson. Thank you. 

I yield back. 

Mr. Bachus. I thank the gentleman. 

This concludes today’s hearing. I thank all of our witnesses for 
attending and answering the questions. I thought you all gave ex- 
cellent testimony. 

Without objection, all Members will have 5 legislative days to 
submit additional questions for witnesses or additional materials 
for the record. 

This hearing is adjourned, and now you can go over to the Sen- 
ate. 

[Whereupon, at 12:59 p.m., the Subcommittee was adjourned.] 
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Questions for the Record from 
Chairman Bachus 

for the Hearing on “The Proposed Merger of AT&T and DDTECTV” 
June 24, 2014 

Questions for Mr. White 
President, Chairman, and CEO, DIRECTV 


1 . The American Cable Association states that reductions in programming costs that AT&T 
and DIRECTV may receive as a result of the proposed merger may lead to higher 
programming costs to ACA’s members. How would you respond to that statement? In 
other words, do you think this deal will result in higher programming costs for your 
competitors? 

The American Cable Association argues that, if our merged company succeeds in negotiating 
low'er programming costs, programmers will seek to “recoup” lost revenue by raising costs for 
smaller MVPDs. This, how’ever, assumes that programmers today charge smaller programmers 
less than the highest price they can negotiate. Basic economic theory suggests that this never 
happens. Moreover, my company has extensive experience negotiating with programmers and T 
can tell you categorically that programmers always seek the highest price they can negotiate. 


2. DIRECTV has made the commitment to continue to offer a stand-alone video product for 
three years. What happens at the conclusion of the three years? 

The three year commitment relates to standalone national pricing for DIRECTV video services. 

It should not be interpreted to suggest that the combined company would ever discontinue 
DIRECTV satellite video service. We expect the combined company will continue its satellite 
video service as long as it is a viable competitive alternative to cable and other means of video 
distribution. The combination with AT&T won't change that. 


3. How does DIRECTV use “most favored nation” clauses wdth independent programmers 
and what, if any, competitive impact does the use of those clauses have? 

MVPDs and programmers alike use most favored nation clauses (or MFNs as they are called) 
routinely in contract negotiations. They ensure that the terms they are being offered in 
negotiations are the best that are being offered to any competitor. I w'ould analogize them to the 
guarantee that some retailers provide their customers that they wall match their competitors’ 
lowest price. 

From my perspective, MFNs are necessary largely because programming contracts are subject to 
strict confidentiality requirements. Because contract negotiations lack any transparency, 
DIRECTV often seeks MFNs to assure that its subscribers are not paying higher prices than 
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those of DIRECTV’S competitors. Were programmers to agree to make contracts public, we 
would need MFNs far less often. 


4. When testifying before the Senate Judiciary Committee, you indicated your support for 
rural programming and specifically noted your relationship with RFD-TV. Rural-focused 
programming is very important to many who live in these areas, and connecting rural and 
urban America is very important for our country. What steps has DTRECTV taken to 
ensure that rural America receives rural-focused, independent programming, such as from 
RFD-TV and others? 

DIRECTV has deep roots in rural America. When we launched service 20 years ago, we became 
the first MVPD to offer rural subscribers exactly the same quality of programming and service 
that urban subscribers had grown accustomed to. Many of our first and most enthusiastic 
subscribers were rural Americans in areas with no cable at all. Rural -themed programming 
remains a staple of our service, and we are proud to carry RFD-TV and other rural -oriented 
programming. 
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Responses of Randall Stephenson 
ATiST Inc. 

To Questions for the Record from 
Chairman Bachus 

For the Hearing on “The Proposed Merger of AT&T and DIRECTV” 
June 24, 2014 


1 . There are a number of voluntary commitments contained in the public interest 
statement. Public Knowledge contends that AT&T has not lived up to some of its 
commitments in the past. Can you comment on that contention and how we can be 
assured that AT&T will meet the voluntary commitments made in connection with 
this proposed meiger? 

The concerns raised by Public Knowledge about the BellSouth commitments are 
unfounded and appear to be based on a failure to understand the actual commitments 
made by AT&T. We committed to provide broadband to 100 percent of the residential 
living units within our wireline footprint, by using wireline technology to serve 85 
percent of those units and satellite and wireless technology to serve the remaining 15 
percent. AT&T fulfilled this commitment. Public Knowledge erroneously fails to 
acknowledge the service provided via satellite and wireless in its assessment. 

More generally, we believe that our track record speaks for itself and that the Committee 
can be confident in relying on us to keep our commitments. 

2. Public Knowledge asserts that the commitments made by AT&T in connection with 
the proposed merger were already made in advance of the announcement of the 
transaction, or would have been done without the transaction. How would you 
respond? 

Public Knowledge is mistaken. The commitments we have made for broadband 
investment with this merger are entirely new and significantly more extensive than 
anything we have atmounced before, either with Project VIP or our GigaPower fiber 
build-out plans. 

Further, these new build-out commitments are a direct result of the transaction. The 
synergies AT&T expects to achieve as a result of this transaction dramatically improve 
the economics of broadband employment. The ability to reduce the content costs for 
providing AT&T video service and to bundle DIRECTV video with AT&T’s wireline 
and wireless broadband services will fundamentally change the economics of deploying 
broadband. This allows us to commit to enhance and expand our fixed broadband service 
to cover at least 15 million customer locations across 48 states - most of them in 
underserved rural areas - within four years of the transaction closing. 
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At least 13 million largely rural customer locations will get our Fixed Broadband service 
using innovative fixed Wireless Local Loop (WLL) technology. This deployment was 
not targeted as part of our Project VIP build-out plans and we expect that 85 percent of 
these 13 million locations will be outside of our 21 -state footprint. Almost 20 percent of 
these 13 million customer locations today have no access to terrestrial broadband servdce. 
An additional 27 percent of these customer locations today have only one terrestrial 
option, and in most instances that single option is DSL or relatively slow cable modem 
service. The broadband product we will be offering these consumers is a significant 
upgrade over their current service options. 

At least two million customer locations will be upgraded to AT&T’s highest-speed 
broadband using .AT&T U-verse® with GigaPower*^ Fiber-to-the Premises (FTTP) 
service. 

All 15 million of these customer locations are in addition to what has been announced 
previously. 

3. AT&T has entered into a half-billion dollar deal with the Chemin Group to develop 
an online video service offering similar to “Hulu.” How docs the proposed merger 
impact the Chernin Group deal, and will the online video product compete with 
DIRECTV? 

AT&T’s venture with The Chemin Group is part of our ongoing effort to promote the 
development of over-the-top (OTT) services. As a broadband company, we want to 
encourage the growth of OTT as much as possible because it contributes to the rich 
broadband environment that consumers demand. 

The Chemin Group joint venture, announced in April 2014, was formed to acquire, invest 
in and launch OTT video services. This alliance positions AT&T and The Chemin 
Group to promote the rapid growth of online video and OTT video services and to invest 
in advertising and subscription VOD channels as well as streaming services. The 
Chemin Group and AT&T have committed over S500 million in funding to the venture. 

The transaction with DIRECTV will further promote the development of OTT services. 
DIRECTV’S assets and its relationships with content providers will play a crucial role in 
our efforts to deliver unique OTT content to customers’ TVs, PCs, mobile phones, and 
tablets. 


4. Many Members of this Committee represent constituents who live in rural areas. 
Rural-focused programming is very important to many who live in these areas, and 
connecting rural and urban America is very important for our country. At the 
hearing, you indicated that rural America is very important to AT&T and described 
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the work AT&T is doing to bring broadband to rural America. I remain committed 
to ensuring that rural America’s interests are preserved by receiving programming 
relevant to rural lifestyle. What steps have you taken or do you intend to take to 
ensure that rural America receives rural-focused, independent programming? 

AT&T has been and remains committed to serving consumers in rural America, and this 
transaction will enhance our ability to do so. In particular, the rural broadband build-out 
commitments made possible by this transaction will significantly expand the broadband 
service options available to rural consumers. The greater availability of broadband 
service will provide enormous consumer benefits, and as more consumers in rural 
America take advantage of these newly available services it will create a greater market 
demand for video and online content focused on rural interests. This increased demand 
will create additional opportunities for rural and independent content providers to reach 
these constituencies. 
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Questions for the Record from 
Chairman Bachus 

for the Hearing on “The Proposed Merger of AT&T and DIRECTV” 

Jnne 24, 2014 

Onestions for Mr. Lieberman 

Senior Vice President of Government Affairs; American Cable Association 

1 . You argue that the merger will increase programming costs for your members. In the 
past, some have argued that programmers always will charge as much as possible 
regardless of proposed mergers. How would you respond to that argument? 

It is true that programmers will charge as much as possible for their programming 
regardless of proposed mergers, but it is also true that the AT&T/DIRECTV merger will 
result in ACA members and their customers paying higher programming fees for 
programming affdiated with AT&T/DIRECTV, particularly its regional sports networks. 
These propositions are not mutually exclusive - they can be true at the same time. 

When a programmer and MVPD negotiate the fee that the MVPD will pay the 
programmer, they are essentially deciding how to split the joint economic gains created 
from having the MVPD carry the programming. This sort of bilateral bargaining 
situation has been e.xtensively modeled in the economic literature. The model assumes an 
MVPD will pay for programming no more than its worth (to the MVPD), and a 
programmer will sell programming for no less than its cost. The model further assumes 
that programmers always seek to charge as much as possible for their programming, and 
likewise, MVPDs always seek to pay as little as possible. In the absence of any particular 
information about the relative bargaining strength of the buyer and seller, a well-accepted 
and standard practice in the economics literature is to predict that the parties will split the 
Joint gains equally. In other words, the settled upon price would be halfway between the 
programming’s worth to the MVPD and its cost to the programmer. 

Vertical integration between a programmer and an MVPD creates an opportunity cost for 
the programmer when the programmer provides its programming to a rival of its 
affiliated MVPD. This is because some customers of rival MVPDs would switch to the 
programmer’s affiliated-MVPD if the rival MVPD were unable to offer the 
programmer’s programming, and the affiliated-MVPD would earn a profit on these 
switching customers. For the programmer, this opportunity cost is no different than a 
direct cost. Thus, when a vertically integrated programmer negotiates with a rival of its 
affiliated MVPD, its programming costs increase by an amount equal to this new 
opportunity cost. Employing the bilateral bargaining model described above, when the 
programmer’s programming costs increase, the likely price paid by the MVPD increases 
as well. 

As described in my testimony, the combination of AT&T and DIRECTV will increase 
the profitability per video subscriber of both the DIRECTV and AT&T U-verse services, 
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and this will increase a DlRECTV-affiliated programmer’s opportunity cost when selling 
its programming to either service’s rivals. As a result, ACA members and other MVPDs 
will pay higher programming fees for the AT&T/DIRECTV programming. 

2. Do you believe that the combined AT&T and DIRECTV will charge higher rates for its 
owned content, such as that of its regional sports networks, to ACA’s members? "What 
remedies are available to ACA’s members if the prices charged by AT&T and DIRECTV 
rise to an anticompetitive rate? 

As discussed in the response to the previous question, the combined AT&T and 
DIRECTV will charge higher rates for its affiliated programming, particularly its regional 
sports networks. ACA members have no viable remedies to mitigate the higher rates that 
result from the AT&T/DIRECTV merger. Although program access rules apply to 
DIRECTV as a condition from a prior merger, the Federal Communications Commission 
has found these rules to be ineffective to prevent a vertically integrated programmer from 
uniformly raising the price of its programming to both its affiliated MVPD and other 
MVPDs when it has both economic incentive and ability to do so. In order to mitigate 
the incentive of vertically integrated programmers to charge supra-competitive prices to 
MVPDs, the FCC has consistently insisted that merging parties voluntarily accept 
conditions to remedy this potential harm. 

Prior to Comcast/NBCU, the Federal Communications Commission conditioned 
approvals of license transfers involving the combination of distribution assets of a 
multichannel video programming distributor (’’MVPD”) and the programming assets of a 
broadcast station or regional sports network (’‘RSNs”) on the acquiring parties’ 
“voluntary” acceptance of the remedial condition of “final offer” or “baseball style” 
arbitration. These conditions were intended to mitigate the incentive and ability of the 
programmers affiliated with the MVPDs to charge above fair market value prices to other 
MVPDs. The theory behind this remedy is that a programmer’s risk of losing “final 
offer” arbitration to an MVPD would constrain its pricing behavior. For numerous 
reasons, this remedy has proven to be of little to no value for small MVPDs and their 
customers. 

The FCC attempted to make the arbitration condition more attractive to small MVPDs in 
its review of the license transfers associated with the Comcast/NBCU deal. For small 
MVPDs, one of the main problems with the previously adopted arbitration conditions is 
that its high fixed costs are likely to exceed any potential financial benefits of winning 
the arbitration. To address this concern, Comcast agreed, at the insistence of the FCC, to 
subject itself to a modified version of the arbitration condition, agreeing to a “one-way 
fee shifting” condition for arbitrations with small M'VPDs. This new requirement 
obligated Comcast to reimburse the MVPD for its arbitration fees if an M'VPD with less 
than 600,000 subscribers wins the arbitration. However, if Comcast wins the arbitration, 
each side is responsible for its own costs for the arbitration. The FCC recognized the 
need for “one-way fee shifting” to make a small MVPD’s threat to take a programming 
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fee dispute with Comcast to arbitration more credible in order to force Comcast in its 
negotiations to lower its asking price to a fee closer to fair market value. 

Unfortunately, while one-way fee shifting looked attractive from an academic 
perspective, it alone did not make arbitration any more attractive to small MVPDs. One- 
way fee shifting works only if the programmer actually believes there is a credible threat 
that a small MVPD will both seek arbitration and win. In practice, small MVPDs were 
no more likely to take a programming fee dispute with Comcast to arbitration with this 
mechanism than without it due to remaining issues, and Comcast felt no greater threat. 
Since Comcast knew that smaller firms would not engage in arbitration even with one- 
way fee shifting, it faced no constraints on extracting higher fees from these MVPDs and 
their customers, consistent with predictions based on economic modeling. In the years 
since the Comcast/NBCU transaction was approved, despite findings that 
Comcast/NBCU would have an incentive and ability to charge higher prices to other 
MVPDs, no small MVPD has utilized the arbitration condition with one-way fee shifting. 

The following explains why “one-way fee shifting” alone did not make the arbitration 
condition more attractive for small MVPDs, and restates the other problems with 
arbitration for small MVPDs that the FCC has yet to address. In order for small MVPDs 
to be protected from the additional harms of the AT&T/DIRECTV deals, it is imperative 
that all of these remaining issues be addressed. 

Lack Of Critical Information: Arbitration works only when a programmer believes 
there is a real risk that an MVPD will utilize it and can win, and this would occur only if 
an MVPD can precisely predict the result of the arbitrator’s calculation of fair market 
value. However, in reality, small MVPDs cannot precisely predict such an outcome 
because they do not have precise information on the key factors that an arbitrator would 
likely use to make its determination, including: (i) existing and previous prices a 
vertically integrated programmer charges other MVPDs for the disputed programming; 

(ii) the size of the volume discounts granted to larger MVPDs versus small MVPDs 
(a.k.a. “small MVPD” premium); (iii) what other programmers charge for similar 
programming; (iv) the costs of acquiring the content comprising the programming at 
issue; (v) the programmer’s internal studies or discussions of the imputed value of the 
disputed programming as sold in bundled agreements, and (vi) the programmer’s other 
internal evidence of the value of the programming. And even to the extent a small 
MVPD may know bits and pieces of this information, decisions of individual arbitrators 
will vary widely, leading to even greater uncertainty. Since small MVPDs cannot 
precisely predict the result of an arbitrator’s calculation of fair-market value, their odds of 
losing an arbitration and not being reimbursed for its expenses remain significant factors 
in deterring small MVPDs from pursuing arbitration. A vertically integrated programmer 
would understand this, and therefore would not be deterred from seeking to extract higher 
fees from small MVPDs at levels predicted based on economic modeling. In other 
words, a small MVPD cannot assess with any degree of certainty whether it is likely to 
win the arbitration and have its arbitration costs reimbursed, or lose the arbitration and be 
forced to cover its own costs. 
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Small MVPDs Are Risk Averse: One million dollars, the average cost of baseball-style 
commercial arbitration, is a relatively large share of a small MVPD’s revenue. 
Consequently, small MVPDs are unlikely to take the risk of arbitrating, even with the 
prospect of potentially being reimbursed down the line for arbitration expenses. This 
reality discourages small MVPDs from using the arbitration remedy, even under a one- 
way fee shifting. Faced with the prospect of possibly losing $1 million in arbitration 
costs and bearing the burden of higher programming costs, a small MVPD will choose to 
simply “eat” the higher programming costs. One-way fee shifting may make winning an 
arbitration more financially attractive, but it neither improves a small MVPD’s chances 
of winning nor mitigates the significant cost of losing. Small MVPDs are unwilling to 
take on that kind of risk. 

In addition, other factors exacerbate the problem with the arbitration conditions. 

Information Imbalance: Although some of the relevant information is unknown to both 
the small MVPD and a vertically-integrated programmer, much of the information is 
unknown only to the MVPD. For example, with regard to Comcast, the company will 
know the prices it charges for its broadcast stations and its regional sports networks to 
other MVPDs, and the nature of the fonnulas it uses to account for price variations, such 
as differences in fees charged to different sized operators, or based on an MVPD’s 
distance from a covered team’s home stadium. In addition, Comcast, as the country’s 
largest MVPD, is a purchaser of RSNs around the nation, and therefore has more 
information on the prices for these networks in general. This imbalance is most stark for 
small MVPDs, who unlike national distributors, such as DIRECTV, DISH Network, 
Verizon, and AT&T, typically operate in a single market and carry a single RSN and a 
single NBC broadcast station. Asymmetric possession of information exacerbates the 
small MVPD problem of lacking critical information as discussed above. Vertically 
integrated programmers typically have the information needed to calculate a fair market 
value, and so the MVPD, who lacks this information, will win only when it can 
accurately predict when the M VPD-affiliated programmer is bluffing. But knowing that 
the vertically integrated programmer is bluffing is not enough; the small MVPD will also 
have to put forth blindly a final offer in advance of obtaining any discovery through the 
arbitration process, and hope that it didn’t choose a rate that is too far below the fair 
market value, thus risking loss of $ 1 million in addition to having to pay higher 
programming fees. 

Problems Getting Started: When conditions are first introduced and there is no track 
record of arbitration results to consult, small MVPDs will be especially poorly informed. 
This means that the first few MVPDs who test the one-way fee shifting remedy will have 
to bear especially high risks. Accordingly, there is a particular risk that such arbitrations 
will never be tried because the first few will be viewed as excessively risky for any small 
MVPD. This continues to be a problem with regard to the conditions adopted to mitigate 
the harms of the Comcast/NBCU transaction, which for many of the reasons discussed in 
this response, have never been utilized by any small MVPDs. 
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A Vertically Integrated Programmer Subject To An Arbitration Condition Is Likely 
To Outspeud Its Opponents In Arbitrations: An MVPD-affiliated programmer will 
find it rational and profit maximizing to outspend its opponents in the arbitration process. 
The programmer will have a reputational incentive to apply overwhelming force in its 
earliest arbitrations, particularly with risk-adverse small MVPDs, to discourage other 
small MVPDs from undertaking subsequent arbitrations. Moreover, since a vertically 
integrated programmer will be in multiple arbitrations and can reuse many aspects of its 
preparations in later arbitrations, it will likely be able to do more with the money it 
spends. 

The Comcast/NBCU arbitration condition is not only flawed because of its limited utility 
for small MVPDs, but also because of its limited scope. 

The Comcast/NBCU Conditions Do Not Apply To All Programming Affiliated With 
Comcast: The Comcast/NBCU merger conditions apply only to programming that is 
controlled or managed by Comcast, which means the following Comcast-affiliated 
networks are not covered by the conditions: MLB Network, NHL Network, PBS Kids 
Sprout, Retirement Living TV, Shop NBC, TV One, Weather Channel and Universal 
Sports. Even though Comcast does not directly control or manage these stations, the 
company is an investor with a financial interest in seeing these networks charge rivals of 
its MVPD systems higher fees than non-rivals. Moreover, as an investor, Comcast has an 
ability to influence the decision making of their affiliated networks in the fees they 
charge Comcast’s rivals. The only protection that MVPDs have against discriminatory 
treatment of these Comcast-affiliated networks is the program access rules, but as ACA 
has argued for many years, these rules are not available to the buying group that 
negotiates programming deals for nearly all small and medium-sized MVPDs, due to 
problems in the way the FCC has implemented Congress’ program access directives. 

Summary: In summary, small MVPDs will not be able to precisely predict the price that 
will result from arbitration in order to maximize their chance of winning and having their 
arbitration costs reimbursed. They lack information about other prices that Comcast 
charges; about the “small MVPD premium” paid by other operators; about the prices 
other programmers charge for similar programming, and about data and information 
pertinent to the other factors an arbitrator is likely to consider. Moreover, decisions of 
arbitrators may vary. The significant risk of losing an arbitration will still generally 
discourage small MVPDs, who are risk-adverse due to their limited resources, from 
engaging in arbitration even under one-way fee shifting. Factors exacerbating this are 
asymmetric information; start-up problems, and the fact that Comcast/NBCU will be a 
long-term player and find it rational and profit maximizing to outspend its initial 
opponents. For these reasons, Comcast will know that small MVPDs will not engage in 
arbitration, and the arbitration process will place no restraint on Comcast from charging 
small MVPDs higher prices for “must have” programming consistent with the estimates 
of Professor Rogerson. 
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Should the FCC simply model any AT&T/DIRECTV remedial arbitration conditions on 
those applied to Comcast/NBCU, small MVPDs will once again be left with rights but no 
effective remedies, and the operators and their subscribers will bear the brunt of above- 
market programming price increases made possible solely by the combination of key 
programming and distribution assets of the Applicants. 

« « * * 

In the coming months, AC A looks forward to working with the FCC and Congress on 
conditions that would prohibit AT&T/DIRECTV from charging small MVPDs more than 
clear, market-based rates for “must have” programming together with a simplified 
enforcement mechanism that can provide certain relief when commercial negotiations fail 
to produce satisfactory outcomes for small MVPDs. Imposing conditions on 
AT&T/DIRECTV that work for small MVPDs will ameliorate transaction-related harms 
that otherwise would significantly and adversely affect small MVPDs and their 
subscribers, while having a de minimis impact on either AT&T/DIRECTV specifically or 
the programming market in general due to the small percentage of the market served by 
small MVPDs. 

3. Do your members see any potential benefits from the proposed merger between AT&T 
and DIRECTV? 

ACA does not see any potential benefits from the proposed merger between AT&T and 
DIRECTV that would offset the likely harm to its members caused by the combined 
entity’s vertical integration. 
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Questions for the Record from 
Chairman Bachus 

for the Hearing on “The Proposed Merger of AT&T and DIRECTV” 

June 24, 2014 

Questions for Mr. Bergmaver 
Senior Staff Attorney; Public Knowledge 

1. Do you think the proposed merger will allow AT&T and DIRECTV to compete more 
effectively against cable companies? 

Any effect on the competitiveness of AT&T/DirecTV compared with cable would likely be 
balanced out by the loss of pay TV competition, and in any event, limited to AT&T’s wireline 
footprint. DirecTV pays less for content on a per-subscriber basis than AT&T. The transaction 
could eventually bring these savings to the wireline footprint where AT&T offers pay TV service 
and a broadband/pay TV bundle. This could improve AT&T’s pay TV cost structure in those 
markets. However, those are the very markets where pay TV competition would be reduced, 
through the elimination of DirecTV as a competitor. This reduces the incentive for AT&T to pass 
along any cost savings to subscribers. 

The companies argue that many customers prefer buying a broadband/TV bundle to buying 
separate services from different companies. Thus, the argument goes, outside of AT&T’s 
wireline area, a combined AT&T/DirecTV would be able to offer a satellite TV/wireless Internet 
bundle that customers might prefer over both a cable bundle and the “synthetic” bundles AT&T, 
DirecTV, and others currently offer (where satellite TV and DSL or perhaps a wireless Internet 
product are sold together, though offered by different companies). 

However, the customer preference for the cable bundle may be driven by the simplicity of 
installation and the relative unobtrusiveness of the equipment. A cable/broadband bundle 
requires one wire to the home and one or two electronic boxes, which may be hidden away in a 
cabinet. By contrast, a wireless Internet/satellite TV bundle would still require a satellite dish and 
a separate antenna to be installed on the customer’s premises. Many customers would choose a 
satellite/broadband bundle just as many choose the “synthetic” bundles on offer today. However 
it is unclear to what extent customer behavior is driven by the mere desire to buy multiple 
services from a single company, versus price and convenience. 

As to price, AT&T makes much of the “double marginalization” problem and more broadly 
argues that the different participants in a synthetic bundle have misaligned incentives that reduce 
the overall competitiveness of the bundle. However any problem of misaligned incentives 
between AT&T and DirecTV can be resolved through better negotiations between the companies 
or alternate business structures (e.g., a joint venture). 
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2. AT&T submits that the proposed merger will provide greater broadband access to rural 
communities. Do you think this will be a positive development for those communities? 

It is not clear that this transaction would have the effect of greater broadband access to rural 
communities. 

The majority of AT&T’s buildout claims center around fixed wireless LTE. But AT&T already 
offers LTE nationwide. Fixed wireless LTE would be at most an incremental change to an 
already-existing wireless infrastructure. To be clear, new lands of Internet access are good in 
rural or any other community. But the difficulty of adding fixed LTE to existing LTE markets is 
likely so small that this transaction would not change the economics significantly. 

Also, as will be addressed below, to the extent that this merger would increase AT&T’s incentive 
to replace one kind of Internet access service with another, it is not clear that such a change 
would constitute either an upgrade or “greater broadband access.” 

3. Why do you believe that a fixed wireless broadband service is insufficient for rural 
communities compared to a broadband service provided over physical wires? Do you 
believe the proposed transaction increases or decreases the possibility of broadband 
service to rural communities? 

First, broadband policy should be technology neutral. This means that we cannot lower our 
standards just to ensure that certain technologies meet them. Rural communities should have 
access to services that are comparable to those offered elsewhere. Wireless services do not 
currently meet that standard. If some future fixed wireless service is able to match fiber or cable 
in terms of performance, price, and usage policies, we should welcome it. But we should not 
base our public policies on the prospect of technologies that have not yet been invented. 

The main advantage of fixed wireless services today over wired services is the cost of 
deployment, not the customer experience. Fixed wireless services generally perform worse than 
modem wired broadband services along every metric. Nor are they typically more affordable 
than modem wireline broadband — for example, their use is often subject to limiting usage caps. 
Consumers sometimes prefer wireless services to wired services because of the benefits of 
mobility — but this is missing with fixed wireless. 

To the extent that aging or poorly maintained copper line infrastructure itself does not perform as 
well as the wired broadband available in many cites and suburban areas, it would be better if it 
was upgraded with fiber, rather than replaced. Fixed wireless services should be offered in 
addition to, not instead of, wired services. 

Finally, it is difficult to understand how it has been economic to serve rural communities with 
wireline service for decades yet it is somehow uneconomic now. Most rural communities have 
wired telephone (and electric) service, and many have cable. The fundamental economics of 
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providing wireline service do not change with a transition from copper to fiber. Our public 
policies should focus on continuing to offer rural communities comparable service to what is 
available elsewhere in the country, instead of encouraging short-term cost savings that relegate 
raral communities to second-class service, limiting their economic prospects and reducing the 
quality of life of their residents. 
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